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IN THE UNITED STATES DISTRICT COURT
FO R T HE D IS TR IC T O F K A N SA S

(K ansas C ity)

SAMUEL K. LIPARI )
(Assignee of Dissolved )
Medical Supply Chain, Inc.) )
Plaintiff, )

)
v. ) Case No. 07-CV-02146-CM-DJW

)
US BANCORP and )
US BANK NATIONAL ASSOCIATION )
Defendants, )

NOTICE OF SERVICE OF DISCOVERY

Comes now the plaintiff Samuel K. Lipari and gives notice of service of discovery

pursuant to FRCP 26(a) (1). Plaintiff made his mandatory service of initial disclosures of the

following witnesses and documents on April 20th, 2007:

A. WITNESSES

Bob Bissell GPO Workings
Lawton Burns GPO Workings
Allen Caudle GPO Workings
Kevin Connor GPO Workings
Eric Norman GPO Workings
Joe Kiani GPO Contracting
Patti King GPO Contracting
Mark Leahey GPO Contracting
Jerry Leong GPO Contracting
Bill McFaul GPO Contracting
Phil Profeta GPO Contracting
Marvin Smart GPO Contracting
Nick Toscano GPO Contracting
James Graff GPO Contracting
Jonathan Yarowsky GPO Safe Harbor
Einer Elhauge Antitrust
Melissa Osborne FBI
Kristin Teen Securities
Elizabeth Weatherman Healthcare Investment
Lynn Everard Healthcare Market
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Howard Fullman Healthcare Market
Thomas Farb Funding
Mary Suther Funding
Suzanne Passalacqua Funding
Chuck Frary Funding
Ken Aldrich Funding
Neil Marsh Funding
Richard Heard Funding
Craig Evans Funding
Ron Sheffron Funding
Susan Paine Funding
Lars Anderson Funding
Brian Kabbes Funding
Doug Lewis Funding
Becky Hainje Funding
Ed Higgins Funding
Gene Schroer Funding
Charlie Smith E-Commerce Origins
Martin Taylor E-Commerce Origins
Phil Perry E-Commerce Origins
Ray Latus Technology
Mike Patton Technology
Rob Rennie Technology
John Haggard Technology
David Taylor Technology
George Puckett Technology
David Dresner Technology
Jon Yost Technology
Mark Assi Technology
Mark Fowls PMG
Curt Nonomaque Defendant
Robert J. Baker Defendant
Mark McKenna Defendant
Robert J. Zollars Defendant
Jerry Grundhofer Defendant
Andrew S. Duff Defendant
Steven Ruse Defendant
Susan Hascall Defendant
Patrick Fisher Clerk
James O’hara Judge
David Waxes Judge
Stephanie Dillon Witness
Bret Duncan Witness
David Williams Witness
Toni Williams Witness
Jeff Keal Witness
Fred Rapp Witness
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John Biagioli Witness
Michael Lynch McCook Metals Witness
Sidney J. Perceful Witness

B. DOCUMENTS

Ken Aldrich Intro 000001
Ken Aldrich ND/NC 000004
Ken Aldrich Marketing & Implementation Program 000007
Ken Aldrich MSM Intro 000012
Ken Aldrich MSM Financing Options 000015
Ken Aldrich Travel to KC 000019
Amerinet’s Purchasing Programs 000020
Ken Aldrich Travel Schedule 000025
Ken Aldrich Follow Up To Meeting 000028
Proactive Medical Assessment 000034
Encompass ILC 000042
Ken Aldrich Update 000048
Ken Aldrich Supply Chain Update 000053
Ken Aldrich Supply Chain Concept Development 000054
Ken Aldrich Visionary Statement 000055
Thomas Farb Contact Information 000057
Thomas Farb Funding Outline 000060
Thomas Farb Document Request 000062
Thomas Farb Promissory Note 000065
Thomas Farb Notice Of Stop Payment 000073
Thomas Farb Update Private Placement 000076
Thomas Farb Review Ken Aldrich Financing Options 000078
Thomas Farb Request For Financials 000082
Thomas Farb Promissory Note 000087
Thomas Farb Peter Brown DH Blair Investment Bank 000089
Thomas Farb Fax Explaining Kimberley-Clark Model 000091
Thomas Farb MSM Projections 000093
Thomas Farb MSM Request For Information 000095
Thomas Farb MSM Update on Lenders 000097
Thomas Farb MSM Request For Information 000098
Thomas Farb MSM Request For Information 000100
Thomas Farb D&B Reports 000103
Thomas Farb MSM Request For Information On Sun capital 000114
Thomas Farb MSM Update 000115
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Anthony Tobin Change of Position 000208
Anthony Tobin Letter of Concern 000210
Anthony Tobin Follow up to Letter of Concern 000212

James Graff Prime Care Health Network 000117
James Graff Letter of Intro 000128
James Graff Financial Services (Bernd Moos) 000129
Medical Financial services LTD 000132
New Loan funding Program 000134
James Graff MSM Business Plan Documents 000136
James Graff Letter Regarding Earnings 000141
James Graff Savings Calculations 000145
James Graff Update 000146
Prime Care Health Network 000149
Phil Perry McKesson Buyout of General Medical 000156
Phil Perry MSM Info 000162
Phil Perry Letter Regarding MSM Synergy with McKesson 000164
Jim Chapman World Funding Intro 000165
Jim Chapman MSM Letter of Project Intro 000169
World Funding ND/NC 000199
Anthony Tobin Engagement Letter 000202
Anthony Tobin Financial Engagement Agreement 000204

Anthony Tobin 2nd Financial Engagement Agreement 000215
Anthony Tobin MSM Follow up to Engagement Agreement 000219
Anthony Tobin Letter of Agreement Changes 000222
Anthony Tobin Financial Engagement Agreement 000223
Anthony Tobin Wire Transfer Instruction 000231
Bruce Sanders Engagement Agreement Changes 000233
Anthony Tobin Financial Engagement Agreement 000236
Anthony Tobin Follow up Letter 000241
Anthony Tobin Update 000243
Anthony Tobin Update 000245
Anthony Tobin Update 000247
Anthony Tobin MSM Program 000249
Neil Barnet Express Business Funding 000255
Anthony Tobin Fee Refund Request 000257
Anthony Tobin Fee Refund Request Follow up 000260
Arij de Logt State of Georgia Suit Against WF 000262
World Funding D&B Report 000275
Concept Development Project Agreement 000282
Concept Development Wire Transfer 000284
Chuck Frary Info Request 000285
Chuck Frary MSM Project Request 000286
Chuck Frary Business Activity 000288
Chuck Frary Outline of Market Partners 000290
Chuck Frary Business Outline Example 000293
Chuck Frary Fax Contact For Lynn 000294
Chuck Frary Follow up With Lynn’s Paper 000295
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Chuck Frary Letter to Rob Rennie 000296
Chuck Frary Non Circumvent 000298
Chuck Frary Business Agreement 000299
Chuck Frary Business Plan Recommendations 000302
Chuck Frary Will Send Bridge Funding Advance 000305
Chuck Frary Business Plan Recommendations 000306
Chuck Frary Funding Update 000307
Chuck Frary Funding Update 000308
Chuck Frary Funding Update 000309
Chuck Frary Funding Update 000310
Chuck Frary Funding Update 000311
Chuck Frary Funding Update 000312
Chuck Frary Funding Update 000313
Chuck Frary Regarding Trip to Supply Chain 000314
Chuck Frary Funding Update 000315
Chuck Frary Proposed Roll Out 000316
Chuck Frary Funding Update 000318
Chuck Frary General Announcement 000320
Chuck Frary Update 000323
Chuck Frary Information Request 000324
Chuck Frary Business Outline 000325
Chuck Frary Information Request 000326
Chuck Frary Project Launch 000327
Chuck Frary Owen Notification 000328
Chuck Frary Owen Proposal 000330
Chuck Frary MSM Projections 000332
Chuck Frary Article Notification 000339
Chuck Frary Business Plan Notification 000364
Chuck Frary Sun Capital 000366
Chuck Frary Sun Capital Arrangement 000367
Chuck Frary Sun Capital Proposal 000369
Chuck Frary Fax 000371
Chuck Frary PMG Recap 000372
Chuck Frary MSM Activity 000373
Chuck Frary Follow up Sonny Decker 000376
Chuck Frary Fax Letter of Understanding 000389
Chuck Frary Intro to Project 000390
Chuck Frary World Funding 000392
Chuck Frary Customer List 000395
Chuck Frary World Funding 000397
Chuck Frary Spending Requirements 000399
Chuck Frary World Funding Reference List 000400
Chuck Frary World Funding Proposal 000402
Chuck Frary Firm Update 000411
Chuck Frary Project Invitation 000413
Chuck Frary Project Analysis Agreement 000415
Sonny Decker Intro to Chuck Frary 000420
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Chuck Frary Intro 000421
Sonny Decker MSM Business Proposal 000427
MSM Authorization 000429
Sonny Decker V/C Agreement 000431
MSM Financial Status 000437
MSM Strategic Acquisition Schedule 000438
Chuck Frary Letter Request 000439
Chuck Frary Update 000441
Chuck Frary PB Update 000442
Chuck Frary Disclosure Outline 000443
Chuck Frary Buyer Empowerment 000445
Chuck Frary Letter of Concern 000446
Chuck Frary MSC Development 000447
Chuck Frary MedCenterDirect Supply Track 000448
Chuck Frary Magnet 000449
Chuck Frary MedCenterDirect 000450
Chuck Frary Lynn 000452
Chuck Frary Lynn 000453
Chuck Frary Executive Summary 000454
Chuck Frary Lynn 000455
Chuck Frary Request Funds 000456
Chuck Frary MHS HSCA 000457
Chuck Frary Supply solution 000458
Chuck Frary MSC Press Release 000459
Sun Capital Application 000461
Jay Atkins Previous Contracts 000472
Jay Atkins Term Sheet 000478
Jay Atkins Term Sheet Follow up 000482
Jay Atkins General Terms 000484
Jay Atkins Application Competition 000499
Sun Capital Acceptance Notice 000511
Sun Capital D&B Report 000515
Kurt Church Application 000519
Kurt Church Letter of Intent 000523
Express Business Funding Application 000525
Tom Farb D&B Request 000536
Kurt Church Letter of Concern 000538
Express Business Funding D&B 000540
Dr. Howard Fullman Program Intro 000547
Kaiser Permanente Intro 000549
Dr. Howard Fullman Follow up 000587
Dr. Howard Fullman Ken Aldrich 000590
Capital Funding Corp. Referral Agreement 000592
Ron Sheffron Precious Gems 000595
Ron Sheffron Letter of Concern 000597
Capital Funding Intro 000599
Chuck Frary Capital Funding valuation 000610
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Florida Finance Directory 000611
Capital Funding Agreement Acceptance 000614
Ron Sheffron Investment Opportunities 000615
Ron Sheffron Info Request Trade Programs 000618
Ron Sheffron Promotional Program 000620
Ron Sheffron Letter of Confidence 000631
Ron Sheffron Banking Conference 000633
Ron Sheffron BP Update 000634
Ron Sheffron Follow Up 000635
Neil Marsh Intro 000640
Neil Marsh Project Review 000642
Neil Marsh Meeting 000647
Neil Marsh HSCA VNA 000650
Neil Marsh Invoice 000651
Neil Marsh Announcement 000653
Neil Marsh Announcement Changes 000654
Neil Marsh Invoice 000661
Neil Marsh Invoice 000663
Neil Marsh Invoice Announcement Draft 000665
Neil Marsh Invoice 000683
Neil Marsh Invoice 000690
Neil Marsh Executive Outline 000692
Capital Healthcare Financing Application 000694
Owen Healthcare Meeting 000698
Chuck Frary Buyout Letter 000702
Richard Heard Buy Out Letter 000706
Richard Heard Information Request 000709
Chuck Frary Follow up to Owen Response 000710
Richard Heard Business Plan Request 000711
Richard Heard Requesting Response 000712
Richard Heard Product Demonstration 000714
Richard Heard Declining to Move Forward 000716
Richard Heard Update MSC 000718
Notes 000719
HSCA Eric Norman Price Request 000720
VNA Mary Suther Neil Marsh Meeting 000728
VNA Mary Suther Pricing 000730
VNA Mary Suther Cost Comparison 000736
HSCA Valuation 000737
VNA Mary Suther Cost Comparison 000740
VNA Mary Suther Neil Marsh Meeting 000745
VHA Mary Reynolds Product Valuation Results 000753
VNA Mary Reynolds Clarification 000754
VNA Mary Reynolds Procedural Kits 000759
Gatekeepers International Job Request 000760
Mike Patton Intro 000767
Mike Patton Follow up 000768
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Mike Patton Follow up to Meeting 000769
Executive Summary 000772
Mike Patton Proposal 000778
Purchasing First Intro 000780
Corporate Strategic Services Intro 000790
TheSupplyChain.com Glossary 000797
TheSupplyChain.com Market maker Agreement 000800
TheSupplyChain.com Overview 000810
TheSupplyChain.com Supplier content Management 000831
TheSupplyChain.com Price List 000853
Concept Development Update 000859
TheSupplyChain.com Letter of Intent 000862
TheSupplyChain.com Software Agreement 000864
TheSupplyChain.com Letter of Intent 000873
TheSupplyChain.com Wire Transfer 000875
TheSupplyChain.com Invoice 000877
TheSupplyChain.com Statement 000878
TheSupplyChain.com Invoices 000879
Supply Solution ND/NC 000891
Supply Solution Referral Agreement 000894
Supply Solution Reseller Agreement 000904
GoCo-op Intro 000918
GoCo-op Proposal 000927
GoCo-op Letter of Agreement 000930
CoalesCo Ltd. Iowa Meeting 000939
Quantum Corporate Funding Application 000943
Career Builders Service Agreement 000946
Virtual Supply Chain ND/NC 000950
Virtual Supply Chain Proposal 000957
Virtual Supply Chain Illustration 000960
MSC Web Services 000962
Suzanne Passalacqua ND/NC 000975
Suzanne Passalacqua Service Agreement 000981
Supply Track Acquisition Proposal 000983
Supply Track Business Plan 001003
MSIS Operating System 001073
MSIS Development 001074
MSIS Development 001090
PMG ND/NC 001100
PMG Time Sheet 001102
PMG Contract 001103
PMG Marketing Program 001108
PMG Mission & Vision 001121
PMG Financial Opportunity 001129
PMG Distributor Program 001138
PMG Products & Services 001144
PMG Mission & vision 001150
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PMG Disclosure 001167
PMG Opportunity 001187
PMG Time Sheet 001192
PMG Expense Report 001193
PMG Business Log 001194
PMG Prospect Profile 001195
PMG Mike Kirby 001196
PMG Vernon Wilke 001197
PMG Mark Fowls 001199
PMG Commissions Paid 001200
PMG Paula Daily ND/NC 001202
PMG Joan Hill Distributors 001204
PMG Bob Grossman ND/NC 001205
PMG Bill Smith 001209
PMG Ralph DeMetz Distributor Agreement 001212
PMG Frank Palazzo ND/NC 001214
PMG Laurie Duda ND/NC 001216
PMG Frank Finach ND/NC 001217
PMG Lori Scardina ND/NC 001219
PMG Fred Mindermann ND/NC 001221
PMG Judy Dr. Carlson Sales Kit 001226
PMG Tom Whelan ND/NC 001227
PMG Patrick Cogburn ND/NC 001228
PMG Al Adkins ND/NC 001229
PMG Jeff Wiggins ND/NC 001230
PMG Steve Jolly ND/NC 001231
PMG Warren Dawson ND/NC 001233
PMG Value Med ND/NC 001234
PMG James Harmount ND/NC 001235
PMG Training Preparation 001236
PMG James Posch 001237
PMG Michael McCrossen ND/NC 001240
PMG Ronald Rogos 001241
PMG Mary Griffin 001242
PMG Ron Rogos 001243
PMG Joy Cohen 001244
PMG Kathryn Erlandson ND/NC 001245
PMG Byron Jordan ND/NC 001247
PMG Business Log 001249
PMG Reports & Utilities 001265
PMG Physicians Catalog System 001266
PMG Usage Reference 001269
PMG System Suzanne 001281
PMG No Minimum Shipping 001282
PMG MSIS 001283
PMG Pricing Established Up Front 001284
PMG MSIS Utility 001285
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PMG Main Menu 001286
PMG Active Inventory 001287
PMG Creating Template 001288
PMG Active Location 001289
PMG Purchase Order 001290
PMG Receive Order 001291
PMG Inventory Changes 001292
PMG Sales Kit Order Form 001293
PMG ND/NC 001295
Dos Key Strokes 001297
Word Perfect Key Strokes 001303
Microsoft Word Mouse & Key Strokes 001308
MSM D&B 001314
MSM Sun Capital 001318
MSM Process Introduction 001322
MSM Business Plan 001383
MSM Private Placement 001418
MSM Network Blue Print 001471
MSM Touch Screen 001472
MSM MSMS Tutorial 001484
MSM Lower Procurement Cost 001508
MSC Pure Play Marketplace 001517
MSM Program Development 001530
MSM Consultant Program 001551
MSM Presentation 001569
MSM Administrative Consulting 001579
MSM Client Service Agreement 001583
MSM Consultant Intro 001584
MSM Consultant Add 001585
MSM MPS Add Contract 001586
MSM Consultant ADD 001591
MSM MPS Add Contract 001592
MSM Sales Rep Add 001602
MSM Consultant PR/Notice 001603
American Association of Healthcare Consultants 001606
John Abendshien Abendshien Associates 001619
Frank Kittredge The Bristol Group 001620
Curtis Olson Centech System 001621
Marchita Butler Comprehensive Health 001622
Robert McGowan Costello Phalen & McGowan 001623
David Damberg Damberg Limited 001624
Dianne Ahern Elan Systems 001625
Ellan Goldman Earnst & young 001626
Joseph Fitch Fitch & Associates 001627
Frances Fowler Fowler Healthcare 001628
James Grobmyer Grobmyer Associates 001629
Robert Hrypel Healthcare Management 001630
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Barry Badner HLA Systems 001631
Paul Hysen The Hysen Group 001632
Kenneth Kaufman Kaufman Hall 001633
Jamie Kowalski Kowalski-Dickow Associates 001634
Earl Wivell Medco 001635
Joseph Beisel Medical Planning 001636
James Morell Morell & Associates 001637
Dennis Moser Moser & Associates 001638
Christopher Newman Metis Associates 001639
Rodger Nutter Nutter Consulting 001640
Thomas Osborn Osborn Associates 001641
Domenic Pesce Pesce Associates 001642
Edwin Parkhurst Prism Healthcare 001643
Teresa Owens Resource Consulting Group 001644
Michael Rindler The Rindler Group 001645
Martha Hauser Spencer Stewart 001646
John Templin Templin Management 001647
Ruth Tucker Theken associates 001648
Douglas rich Tribrook Group 001649
Larry Tyler Tyler & Company 001650
Consultants Over Night Packages 001651
David Allen McGladrey Pullen 001654
Dudley Morris APM Incorporated 001656
Vivian Carrion APM Incorporated 001658
Robert Tschetter APM Incorporated 001660
Robert McDonald Coopers & Lybrand 001662
Michael Boling Coopers & Lybrand 001664
Richard Rollind Coopers & Lybrand 001666
Dianne Ahern Elan Systems 001668
Ellen Goldman Ernst & Young 001670
David Ennis Ernst & Young 001672
Mark Dubow Ernst & Young 001674
Terrell Warnberg Ernst & Young 001676
Frances Flower Flower Healthcare 001678
James Grobmyer Gorbmyer Associates 001680
Lawrence Bassett Grobmyer Associates 001682
Cathy Idema HS Management 001684
Lyle Austin HS Management 001686
Howard Gershon Lammers & Gershon 001688
Charles Heinemann Lammers & Gershon 001690
William Morrison Longshore & Simmons 001692
James Phalen McGowan Phalen & Wilson 001694
Barry Fewson Med Plus Advisors 001696
Edwin Parkhurst Prisom Healthcare 001693
John Templin Templin Management 001700
Dudley Morris APM Incorporated 001702
Robert Tschetter APM Incorporated 001704
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Neil Fogel Argus Associates 001706
Arthur Shorr Arther Shorr & Assoc. 001708
John Abendshien Abendshien Associates 001710
John Duffy APM Incorporated 001712
James Bolinger Argus Associates 001714
Larry Anderson Anderson & Associates 001716
Hospital Groups 001718
Pharmacy 001719
Medical Supplies 001720
Pharmacy Supplies 001722
Food Supplies 001723
Investing by Quicken 001724
MPS Advertisers Index 001742
Investing by Quicken 001753
SK&A 001821
MSC Business & Investment 001853
MSC Applications 001857
C.L. Financial NC/ND 001957
Joan Mark 001965
Carl Moore 001979
Financial Summary 001983
Venture Reporter 001984
MSC Resumes/Applications 001986
MSC PR 003011
MSC PR 003013
MSC PR 003015
MSC PR 003018
MSC PR 003020
MSC PR 003022
MSC PR 003023
MSC PR 003025
MSC PR 003027
MSC PR 003029
MSC PR 003030
MSC PR 003031
Article When Private Goes Public 003032
Article Rob Rennie 003035
Article E-Business 003039
Article Private Trade Exchanges 003041
Article Fast Company 003043
Article Supply Chain Planning Optimization 003051
Article GHX and Lawson Join Forces 003067
Article Lawson and Neoforma Collaborate 003069
Article Lawson as Dominate Enterprise E-Business 003071
Article Lawson to Power Medibuy Marketplace 003073
Article Dot-com Trial and Error 003075
Article Is B2B Over? 003079
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Article John Strong Talks About GPO 003085
Article eFinance 003088
Article Outsourcing Boom 003093
Article Too Many Accounts 003095
Article Distributors Stock 003096
Article Distributors Reap Financial Gains 003098
Article Suppliers Consolidated Service Centers 003099
Article Outsourcing Boom 003102
Article Automation 003104
Article Bar Codes 003105
Article Can Supply Chain be Streamlined 003106
Article Your Lawyer is on Call 003109
Article Sysco Foods 003110
Article Distribution Myths 003112
Article Automation 003113
Article Too Many Accounts 003114
Article Data Sharing 003115
Amerinet 003117
Lawson 003120
Empact Health 003124
GHX Creates SCM 003131
A Valuable Drug Discovery 003132
The Supply Chain 003133
Article GHX Becoming a Big Deal 003144
Article HealthNexis Merge with GHX 003148
Article GHX to Aquire HealthNexis 003149
Article I-Many 003150
Article Owen & Minor 003153
Article The Bar Is Now Raised 003159
Article MedCenterDirect 003165
Article MedCenterDirect Announces Strategic Alliance 003167
Article MedCenterDirect & Community Health Centers 003168
Article MedCenterDirect 1st Phase 003170
Article MedCenterDirect 003172
Article MedCenterDirect $12 Million in VC 003174
Article MedCenterDirect Rob White 003176
Article MedCenterDirect 003177
Article MedCenterDirect 003179
Article IBM & NAW 003184
Article A Case For c-Commerce 003192
Article Procurement 003194
Article Broadlane 003196
Article MSC 003203
Article MedCenterDirect 003206
Article Incumbent-Owned Marketplaces Will Fail 003208
Article Robert Neil 003219
Virtua 003222
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Article MedAssets 003223
Article Regional Based Purchasing 003227
Article Broadlane 003231
Article HSCA 003237
Article MSC 003240
Article Consorta 003244
PR HIGPA 003247
HIGPA Members 003249
Article Pick An e-commerce Partner 003255
Article As Buyers Name Price 003259
Article ASPs: Leasing E-Commerce 003263
Article Neoforma, Medibuy & Promedix 003269
Article Medibuy Scores EmpactHealth 003276
Article e-Marketplace Tomarrow’s Virtual SC 003279
Article Material Managers Ask Key Questions 003281
Article Cimtek Commerce Runs Out of Cash 003284
Article Moving Intelligent Transactions 003286
Article Why Investors are Dead Wrong About B2B 003289
Article Health Care Ebusiness Update 003291
Article Charges Seen Near In Probes 003295
Article Fed Suit Charges GE With Securities Fraud 003297
Article Lawsuit Settlement Bites Becton 003299
Article Wide U.S. Inquiry Into Healthcare Purchasing 003300
Article Senate Panel Weighs Tighter Rules 003306
Article US To Address Possible Abuses 003309
Article Prosecutor Strove To Be Ordained a Minister 003312
PR GE Faces Ruling as Novation Co-Conspirators 003314
Article Secrets aid Drug Suppliers 003315
Article A Valuable Drug Discovery 003318
VC Matchmaker 003321
Motus 003334
GHX PR 003348
GHX FAQ 003353
GHX Management 003357
GHX Board of Directors 003359
GHX Distributors 003361
GHX GPOs 003362
GHX Providers 003363
GHX Manufacturers 003364
GHX Services 003366
GHX Partners 003367
Vendor Rating 003370
HSCA Budget Forecast 003391
Premier Budget Forecast 003405
HPN Association Listings 003417
HPN Hospital Facts and Figures 003419
HPN GPO Facts and Figures 003421
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HPN Agency Listing 003422
BPA International 003425
HPN Industry Guide 003430
GAO Report 003462
Defining and Measuring Product-Based Cost 003485
The Impact of Group Purchasing 003505
USA Hospitals World Wide Web 003530
Wharton Health Care Management Alumni 003585
The Value of eCommerce 003604
Article When a Buyer Has a Stake in Drugs it Buys 003653
Article Empowering Efficiency in the Healthcare SC 003659
Vendor Rating A GPO Model 003690
Netspan Solutions 003694
Supply Solution 003718
Virtua Health 003752
The Supply Chain 003769
Funding Post 003779
Gene Schroer 003785
Healthcare Purchasing Partners 003786
Lynn Everard 003787
Mark Assi 003795
Senator Judd Gregg 003798
Mark Assi 003799
Lamar Software 003806
Catalysts 003831
Catalysts NC/ND 003839
US Senate Committee Testimony Trisha Barrett 003841
US Senate Committee Testimony Lynn Detlor 003843
US Senate Committee Testimony Mitchell Goldstein 003845
US Senate Committee Testimony Joe Kiani 003848
US Senate Committee Testimony Mark McKenna 003858
US Senate Committee Testimony Richard Norling 003868
US Senate Committee Testimony Elizabeth Weatherman 003881
US Senate Committee Testimony Sen. Herb Kohl 003885
US Senate Committee Testimony Sen. Patrick Leahy 003887
US Senate Committee Testimony Sen. Orrin Hatch 003889
US Senate Committee Testimony Sen. Charles Schumer 003891
US Senate Committee Testimony Sen. Strom Thurmond 003892
US Senate Committee Testimony Mark Mckenna 003894
US Senate Committee Testimony Richard Norling 003904
US Senate Committee Testimony Said Hial 003910
US Senate Committee Testimony Thomas Brown 003921
US Senate Committee Testimony Gary Heiman 003927
US Senate Committee Testimony Lynn Everard 003929
US Senate Committee Testimony Elizabeth Weatherman 003936
US Senate Committee Testimony Sen. Orrin Hatch 003939
US Senate Committee Testimony Sen. Patrick Leahy 003941
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US Senate Committee Testimony Robert Betz 003942
US Senate Committee Testimony Joe Kiani 003948
US Senate Committee Testimony David Balto 003955
US Senate Committee Testimony Sen. Mike DeWine 003965
US Senate Committee Testimony Sen. Patrick Leahy 003968
US Senate Committee Testimony Sen. Herb Kohl 003970
10/05/00 E-mail from Loyd H. Jones to Lawrence V. Castner

003971
09/22/00 Memorandum of understanding 003972
04/16/02 Letter from John F. Kennedy to Irene A. Schmidt

003973
Postage and return receipt for Irene A. Schmidt 003974
Envelope for John F. Kennedy 003975
02/06/02 E-mail from Lawrence V. Castner to Cornell O. Ward

003976
03/28/02 E-mail from Al Renken to Joe Quaglia 003977
04/02/02 E-mail from Al Renken to Joe Quaglia 003978
04/24/02 E-mail from Al Renken to Joe Quaglia 003979
11/27/01 Alcoa Cornell O. Ward to Wes Wheeler
06/26/02 E-mail from Cornell O. Ward to Mike F. Tanchuk
02/21/01 E-mail from Joyce A. Saltzman to Irene A. Schmidt
03/01/01 E-mail from John G. Pizzey to Al Renken
01/18/01 E-mail from Ted Cornell to Irene A. Schmidt
01/18/01 E-mail from Ted Cornell to Lawrence V. Castner
03/04/01 E-mail from Max W. Laun to Jack A. Speer
02/21/01 Letter from Department of Energy to Alen Renken
01/26/01 Letter from Department of Energy to Kevin Anton
01/26/01 E-mail from Irene A. Schmidt to Alen J, Belda
01/26/01 Letter from Irene A. Schmidt to Michael Lynch
10/06/00 E-mail from Jack A. Speer to Randal M. Overbey
10/06/00 Aluminum Coalition for DC weekly report
09/05/00 E-mail from Jack A. Speer to Mark Miller
09/05/00 Letter from Jack A. Speer to Mark Miller
02/14/01 Letter from USWA to Joe Quaglia
02/15/01 fax from Lawrence V. Castner to Rick Williams
02/21/01 E-mail from Mark Miller to Max W. Laun
02/20/01 E-mail from J. Smith to Max W. Laun
02/21/01 E-mail from Max W. Laun to Mark Miller
05/09/01 Letter from Wesley Wheeler to Michael Lynch
02/14/01 Letter from USWA to Joe Quaglia
02/14/01 Letter from USWA to Joe Quaglia
05/25/01 Fax from Buddy Keenum to Cornell Ward
05/25/01 Fax from Mike Murphree to R.W. Keenum
02/19/01 Fax from Buddy Keenum to Irene A. Schmidt & Nick Storm
Summary of Agreement between LFAC and Longview Aluminum
02/19/01 Fax from Buddy Keenum to Irene A. Schmidt & Nick Storm
02/19/01 Special four part Meeting
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08/30/00 E-mail from Irene A. Schmidt to Michael Lynch
Task List Longview transaction
09/01/00 E-mail from Irene A. Schmidt to Michael Lynch
08/31/00 Letter from Department of Energy to customers
11/09/00 E-mail from Irene A. Schmidt to Lawrence V. Castner
12/12/00 E-mail from Irene A. Schmidt to Lawrence V. Castner
03/01/01 E-mail from Max W. Laun to Jack A. Speer
03/01/01 E-mail from Max W. Laun to Jack A. Speer
02/28/01 E-mail from Mark Miller to Jack Speer
02/21/01 Department of Energy Draft
01/26/01 Department of Energy Letter to Ken Younger
02/14/01 USWA to Joe Quaglia
01/31/01 E-mail from Bonita A. Cersosimo to Irene A. Schmidt
02/26/01 E-mail from Barbara S. Jaremiah to Irene A. Schmidt
09/05/00 E-mail from Jack A. Speer to Mark Miller
09/05/00 Letter from Department of Energy to Mark Miller
01/25/01 E-mail from J. Smith to Lawrence V. Castner
01/23/01 Draft Assignment
11/22/00 E-mail from Jack A. Speer to Lawrence V. Castner
02/13/01 E-mail from Max W. Laun to J. Smith
01/13/01 Alcoa Draft Assignment
02/16/01 E-mail from Max W. Laun to J. Smith
02/16/01 Alcoa Draft Assignment
02/16/01 E-mail from Kurt W. Runzler to Max W. Laun
02/17/01 E-mail from Max W. Laun to Kurt W. Runzler
02/19/01 E-mail from J. Smith to Max W. Laun
02/18/01 Alcoa Draft Assignment
02/19/01 E-mail from Max W. Laun to Kurt W. Runzler
Assignment
02/20/01 E-mail from Max W. Laun to J. Smith
02/20/01 Draft Marked to show changes from Patton Boggs
02/20/01 E-mail from J. Smith to Max W. Laun
02/20/01 Draft Marked to show changes from Alcoa
02/20/01 E-mail from Max W. Laun to J. Smith
02/20/01 E-mail from J. Smith to Max W. Laun
02/20/01 Draft Marked to show changes from Alcoa
02/21/01 E-mail from Kurt W. Runzler to J. Smith
02/21/01 Draft Marked to show changes from Alcoa
02/21/01 E-mail from Kurt W. Runzler to Max W. Laun
02/21/01 Draft Marked to show changes from Alcoa
02/21/01 E-mail from Mark Miller to Max W. Laun
02/22/01 E-mail from Max W. Laun to Mark Miller
03/04/01 E-mail from Max W. Laun to Mark Miller
03/27/01 E-mail from Jack A Speer to Mark Miller
February Reynolds Power Purchases
04/17/01 E-mail from Max W. Laun to Jack A Speer
Revision #1 Exhibit F – Unrecoverable costs and Transfer Costs
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05/14/01 E-mail from Mark Miller to Randal M. Overbey
04/24/01 Department of Energy Reply to Alan Renken on PT 5
05/07/01 Department of Energy Reply to Kevin Anton on PT 5
05/15/01 E-mail from Mark Miller to Max W. Laun
10/30/00 E-mail from Jack A Speer to Irene A. Schmidt
Block Power Sales Agreement by Bonneville Power Administration
and Alcoa Inc
06/23/00 Fax from Steve Weidman to Nick Storm
06/05/00 Letter from Clyde D. Rundle to Steve Weidman
06/21/00 Letter from Steve Weidman to Clyde D. Rundle
02/14/01 E-mail from Max W. Laun to Jack A Speer
02/16/01 E-mail from Max W. Laun to Randal M. Overbey
02/04/01 E-mail from Kimberlee Lynch to Irene A. Schmidt
02/04/01 Letter from Michael Lynch to Irene A. Schmidt
12/12/00 Letter from Alcoa to Michael Lynch
10/16/00 Letter from Alcoa to Michael Lynch
01/26/01 Letter from Alcoa to Michael Lynch
01/11/01 E-mail from Robert T. Tanner to USWA and Longview
01/11/01 Memo from Buddy Keenum Q&A on Plant sale
10/06/00 E-mail from Jack A Speer to Randal M. Overbey
10/05/00 Dept. of Energy to customers on PS 6
06/26/01 Fax from James P. Williams to Sharine K. Taylor etc.
Charter Title Corporation
03/26/01 Memo from Sharine K. Taylor to Ted Cornell
Ground Lease Renolds Metal Co. Longview Aluminum
02/19/01 E-mail from Lawrence V. Castner to Ted Cornell
02/01/01 E-mail from Lawrence V. Castner to Ted Cornell
Ground Lease
02/01/01 E-mail from Lawrence V. Castner to Irene A. Schmidt
02/22/01 E-mail from Ted Cornell to Lawrence V. Castner
02/21/01 E-mail from Sharine K. Taylor to Lawrence V. Castner
01/15/01 E-mail from Lawrence V. Castner to Mike Arthur
02/19/01 E-mail from Lawrence V. Castner to Ted Cornell
02/02/01 E-mail from Mike Arthur to Lawrence V. Castner
02/16/01 E-mail from Mike Arthur to R. Talley
02/20/01 E-mail from Ted Cornell to Lawrence V. Castner
11/04/02 Letter from Eric A. Kauffman to Channing Blair Hesse Esq
Privilege Log
Redaction Log
02/08/01 E-mail from Joe Quaglia to Al Renken
Longview Sale/Shutdown discussion and options
09/27/00 E-mail from Randal M. Overbey to Jack Speer
12/07/00 E-mail from Mike F. Rousseau to Irene A. Schmidt
01/31/01 E-mail from Irene A. Schmidt to Lawrence V. Castner
02/08/01 E-mail from Joe Quaglia to Al Renken
Longview Sale/Shutdown discussion and options
02/11/01 E-mail from Al Renken to Dale C. Perdue
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02/11/01 E-mail from Joe Quaglia to Al Renken
02/11/01 E-mail from Joe Quaglia to Al Renken
02/26/01 E-mail from Irene L. Jacobson to Irene A. Schmidt
Longview Sale/Shutdown discussion and options
02/26/01 E-mail from Joe Quaglia to Irene L. Jacobson
02/20/01 E-mail from Irene A. Schmidt to Al Renken
02/15/01 E-mail from Peter J. McKee to Max W. Laun
03/01/01 E-mail from Jack A. Speer to Max W. Laun
03/01/01 E-mail from Jack A. Speer to Max W. Laun
03/09/01 Fax from James P. Williams to Lawrence V. Castner
03/09/01 Fax from James P. Williams to Lawrence V. Castner
Template of a signature page
Template of an Affidavit page
Exhibit A
Exhibit B
02/27/01 E-mail from Shariane M. Taylor to Lawrence V. Castner
Michael E. Arthur Memorandum of ground lease and subleases
02/18/01 E-mail from Michael E. Arthur to Lawrence V. Castner
12/19/00 E-mail from John P. Holsinger to Lawrence V. Castner
12/18/00 E-mail from Patrick R. Atkins to Lawrence V. Castner
12/14/00 E-mail from Patricia Gonzales to Lawrence V. Castner
12/20/00 E-mail from Irene A. Schmidt to Lawrence V. Castner
12/14/00 E-mail from Patricia Gonzales to Lawrence V. Castner
12/31/00 E-mail from John P. Holsinger to Lawrence V. Castner
03/01/01 E-mail from Joyce A. Saltzman to Dale C Purdue
McCook Metals reaches ground breaking agreements with Bonneville
Power Authority and
Steelworkers Union
01/30/01 E-mail from Michael E. Arthur to Lawrence V. Castner
02/12/96 Memo from Executive Committee to all Attorney’s
09/24/01 Memo from Seyfarth Shaw Peter Woodford to all lawyers
Sample Memo for Dectecting new attorneys with conflicts of
interest
05/13/99 Memo from Executive Committee to all Attorney’s
05/31/96 Memo from Stefanni Francis to all Attorney’s and
Secretarys
Seyfarth, Shaw, Fairweather, & Geraldson client matter form
10/31/02 Memo from Barbara Morse-Quinn in regards to management
procedures
Automated records
Manual system procedures
02/12/92 Operating procedures
Finance department
Seyfarth, Shaw, Fairweather, & Geraldson secretary training
manual
Michigan Avenue Partners Senior Management
12/30/98 Letter from Seyfarth, Shaw, Fairweather, & Geraldson to
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Counsel
08/06/01 Memo from Conflicts Dept. to
08/08/01 Memo from Conflicts Dept. to
08/14/01 Memo from Conflicts Dept. to

Morgan Guaranty
Trust Co.
05/26/99 Letter from Seyfarth, Shaw, Fairweather, & Geraldson to
Mellon Bank
2001 Seyfarth, Shaw annual review
06/04/98 Letter from Ted Cornell to Michael Lynch
08/06/01 Fax from Gus A. Paloian to Joel L. Klein
11/30/01 E-mail from John F. Krupinski to Joseph Baldi
Memo from Craig Bloomfield to Joseph Baldi
12/10/99 Default Guaranty
12/10/99 Default Guaranty
11/22/99 Default Guaranty
07/12/01 Letter from Michael Lynch to McCook Metals LLC
02/19/02 Complaint in Bankruptcy court filed by General Electric
Capitol Corp.
Organizational chart of McCook entities
06/04/98 Letter from Ted Cornell to Michael Lynch
01/09/03 Seyfarth, Shaw, Fairweather, & Geraldson work detail
01/09/01 Seyfarth, Shaw, Fairweather, & Geraldson work detail
Handwritten notes to Gus
Handwritten notes on meeting
08/22/01 letter from Ted Cornell to David Heller and David
Missner
01/24/03 Answers of Defendants to first set of admissions
Affidavit of Gus A. Paloian for rentention of Seyfarth, Shaw as
Special Counsel
03/21/01 Memo from Conflicts Dept. Fran Sweet to Jennifer McManus
08/21/01 Affidavit of Gus A. Paloian for rentention of Seyfarth,
Shaw as Special
Counsel
08/21/01 Affidavit of Gus A. Paloian for rentention of Seyfarth,
Shaw as Special

07/02/01 Handwritten notes on clients

Jennifer McManus
William Factor
William Factor

11/29/01 Letter from Pete Miller to Robert McDole & Joseph Baldi
01/09/03 Seyfarth, Shaw, Fairweather, & Geraldson work detail
01/09/01 Seyfarth, Shaw, Fairweather, & Geraldson work detail
12/17/01 Letter from Ted Cornell to John Kennedy
10/23/01 Letter from Ted Cornell to Gerald B. Curran
Metro Metals Corp Order and notice to withdraw Gus A. Paloian &
Seyfarth, Shaw as
Special counsel
07/16/01 Letter from Michael Lynch to Karen Austin
07/17/01 Letter from Michael Lynch to Karen Austin
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07/25/01 Default notice by General Electric Capitol Corp.
07/27/01 Letter from Michael Lynch to Karen Austin
07/25/01 Letter from Michael Lynch to Karen Austin
07/30/01 Default notice by General Electric Capitol Corp.
08/02/01 fax from Ted Cornell to David Heller
08/03/01 fax from Gus A. Paloian to Douglas Tabler
12/11/01 Affidavit of Gus A. Paloian for rentention of Seyfarth,
Shaw
02/18/02 E-mail from Ted Cornell to Richard Levy
08/16/01 Supplemental Affidavit of Gus A. Paloian for rentention
of Seyfarth, Shaw
08/10/01 Affidavit of Gus A. Paloian for rentention of Seyfarth,
Shaw
08/13/01 Debtors Application for order for rentention of
Seyfarth, Shaw as counsel
08/21/01 Application for for order for rentention of Seyfarth,
Shaw as counsel
04/02/01 Affidavit of Gus A. Paloian for rentention of Seyfarth,
Shaw
Baldi time for first debtors fee application
08/24/01 Letter from Peter Miller to PBGC Insurance Operations
Dept.
09/27/01 Memo from Ted Novy to Peter Miller
McCook PBGC E-mails
09/21/01 Memo from Ted Novy to file Controled Group Liability
Benefits Liability
09/26/01 E-mail from Peter Miller to Ted Cornell etc.
09/26/01 E-mail from Peter Miller to Ted Cornell etc.
09/27/01 E-mail from Peter Miller to Ted Cornell
09/27/01 Seyfarth, Shaw memo from Pete Miller & Jennifer Kraft to
Ted Cornell etc.
01/11/02 Reply memo in support of Trustee’s application to retain
Seyfarth, Shaw
07/09/01 Seyfarth, Shaw, Fairweather, & Geraldson work detail
10/01/01 Letter from William Factor to Richard Levy
Time records of William Factor
11/28/01 E-mail from William Factor to Gerald Curran
12/03/01 Caners Business Information
11/28/01 E-mail from Todd Andrlik to William Factor
11/14/01 E-mail from Craig Bloomfield to Todd Andrlik
02/27/02 E-mail from William Factor to Joseph Baldi
02/12/02 E-mail from Robert Fishman to Richard Levy
06/15/98 Fax from Ted Cornell to Thomas Wright
06/04/98 Letter from Ted Cornell to Thomas Wright
06/03/02 E-mail from Peter Woodford to Eric Boyd etc.
05/15/02 Seyfarth, Shaw, Fairweather, & Geraldson work detail
Peter Woodford’s time records
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January 2000 invoice of Seyfarth, Shaw, Fairweather, & Geraldson
08/10/01 Draft of McCook Metals LLC
04/16/00 Draft GE CCFIAG review relating to McCook
McCook Metals Inventory 2001
02/26/01 McCook Metals LLC Borrowing Base certificate
11/07/00 E-mail from Michael P. Todorow to Paul M. Freehan
06/01/01 Default notice from General Electric Capitol Corp.
06/14/01 Letter from Michael Lynch to Michael J. McKay
07/09/01 E-mail from Karen A. Austin to Michael J. McKay
07/16/01 Letter from Michael Lynch to Karen A. Austin
08/08/01 Fax from John J. Naughton to Michael Lynch
04/22/02 E-mail from Thomas Donnelly to Jonathan Prescott
10/19/01 Memo from Ted Cornell to file
11/01/01 E-mail from Shawn M. Pettit to Karen A. Austin
01/10/02 E-mail from Michael J. McKay to Thomas Donnelly
12/20/01 E-mail from Richard Levy to Robert Fishman
01/28/02 E-mail from Kevin Murphy to Thomas Donnelly
11/15/01 For Immediate release
12/07/01 Webber Shandwich Worldwide invoice
11/21/01 E-mail from Todd Andrlik to daily southtown.com
01/22/02 Webber Shandwich Worldwide invoice
11/09/01 E-mail from Craig Bloomfield Joseph Baldi
11/26/01 E-mail from William Factor to Gerald Curran
04/09/01 E-mail from Michael P. Todorow to Michael J. McKay
08/14/01 E-mail from Karen A. Austin to David Heller
05/25/01 E-mail from Michael B. Eklund to Michael J. McKay
01/22/01 E-mail from Monica R. Harvey to Michael J. McKay
08/27/99 Letter fom Ted Cornell to Donna Dabney
Peter Woodford time records
Handwritten notes on Turnover MAP files and controlling their
claims
Handwritten notes on questions, issues problems, etc
Handwritten notes on PBGC
01/31/02 Application for payment as Joseph Baldi as a Trustee
08/09/02 Leter from Joseph Baldi to Scott Alsterda
08/27/02 Second Application for payment as Joseph Baldi as a
Trustee
12/12/02 Third Application for payment as Joseph Baldi as a
Trustee
05/23/03 Letter from Diane F. Klotnia to Robert P. Cummins
05/02/03 Letter from Joseph Baldi to Dean C. Harvalis
06/05/03 E-mail from Matthew to Robert P. Cummins
10/17/97 Memo from Memo from Conflicts Dept. to Gus A. Paloian
Supplemental Seyfarth, Shaw clients list
Seyfarth, Shaw clients list
07/07/03 Letter from Kevin M. Murphy to Robert P. Cummins
08/22/03 Letter from Kevin M. Murphy to Robert P. Cummins
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07/09/03 Letter from Kevin M. Murphy to Thomas C. Cronin
08/30/04 Letter from Jennifer E. Smiley to Robert P. Cummins etc.
08/30/04 Letter from Jennifer E. Smiley to Robert P. Cummins etc.
01/25/01 E-mail from Ted Cornell to Jim McCall
Certificate of Existence of Longview Aluminum 12/27/00
12/26/00 Draft from Ted Cornell to Michael Lynch
02/26/01 Business Review Longview Aluminum
10/23/01 Letter from Ted Cornell to Gerald Curran
09/24/03 William A. Brandt Jr. PBGC claim summary
Handwritten notes on April Audit
07/17/01 Seyfarth, Shaw client matter form
03/20/00 Seyfarth, Shaw client matter form
08/23/01 Seyfarth, Shaw client matter form
07/17/01 Seyfarth, Shaw client matter form
08/09/01 Seyfarth, Shaw client matter form
Waiver Letter ss conflict
08/29/00 Memo from Peter Miller to John Kolleng
03/16/01 conflict waiver from Gus A. Paloian to Michael Lynch
etc.
11/29/99 Validity guaranty
09/02/09 E-mail from Ted Cornell to Dominic Forte
07/26/01 letter from Gus A. Paloian to Michael Lynch
05/15/02 Notice of filing Application of Shaw, Gussis, Fishman,
Glantz, & Wolfson for
allowance of March monthly interim compensation and reimbursement
of expenses
08/06/01 First Monthely interim application of Seyfarth, Shaw for
compensation and
reimbursement of expenses
11/21/01 First Monthely interim application of Seyfarth, Shaw for
compensation and
reimbursement of expenses
01/31/02 First Application of allowance and payment of interim
compensation for Joseph Baldi
as U.S. Trustee
McCook Entities
11/04/97 letter from Gus A. Paloian to Ted Cornell 01/13/99
client matter maintenance for Gus
A. Paloian
04/24/01 Notice of Application authorizing the employment and
retention as Seyfarth, Shaw as special corporate counsel to the
debtor nunc pro tunc
05/23/01 Order authorizing the employment and retention as
Seyfarth, Shaw as special corporate counsel to the debtor
08/08/01 Letter from Ted Cornell to David Heller
12/03/02 Letter from Michael L. Shakman to Robbert P. Cummins
08/15/01 E-mail from Ted Cornell to Michael Lynch
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08/03/01 Conflicts waiver from Gus A. Paloian to
08/03/01 Conflicts waiver from Gus A. Paloian to
Esq.
08/06/01 Conflicts waiver from Gus A. Paloian to

08/21/01 Supplemental Affidavit of Gus A. Paloian authorizing
the employment and retention as Seyfarth, Shaw
09/24/02 Second Supplemental Affidavit of Seyfarth, Shaw
10/04/01 Seyfarth, Shaw client matter form
10/12/01 E-mail from William Factor to Richard Levy
10/19/01 E-mail from Ted Cornell to file
10/19/01 Letter from Richard Levy to Gerald Curran
10/23/01 Letter from Ted Cornell to Gerald Curran
10/24/01 Letter from John Kolleng etc. to Ted Cornell
10/26/01 Letter from Ted Cornell to John Kolleng etc.
11/19/01 Letter from Karen Austin to Shawn Pettit & Tom Donnelly
December 2001 Seyfarth, Shaw, Fairweather, & Geraldson invoice
12/10/01 Application for order authorizing the employment and
retention as Seyfarth, Shaw as
counsel
01/15/02 Transcripts of Bankruptcy proceedings
01/11/02 Affidavit of Ted Cornell
01/17/02 Order authorizing the employment and retention as
Seyfarth, Shaw as counsel
02/12/02 E-mail from Robert Fishman to Richard Levy
01/18/02 E-mail from Ted Cornell to Richard Levy
03/07/02 E-mail from Ted Cornell to Russell Porter Jr.
09/17/02 Preliminary Objection to the Application for order
authorizing the employment and
retention as Seyfarth, Shaw as counsel to the trustee
Handwritten notes on McCook Property

Joel L. Klein
Douglas Taber

Michael Lynch
06/04/98 Letter from Ted Cornell to Michael Lynch
06/17/02 Notice of filing Longviews Reply in support of its
motion to disqualify the law firms of
Seyfarth Shaw and Shaw Gussis Fishman Glants &Wolfson LLC
12/07/01 Termination of representation from Ted Cornell to
Michael Lynch
05/03/01 Letter from Paul P.Matingly to the Home Depot Store
Support Center
02/26/01 Amended and restated Limited liability Company Agreement
of Longview Aluminum
LLC
2001 Income tax returns for Longview Aluminum LLC
Plaintiffs Exhibit 251- 1 bookmark 1 George W. Spellmire
History
Ržsumž of Mark I. Harrison
09/19/04 Bankruptcy Court Report of George W. Spellmire
Plaintiffs exhinit 253
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11/05/04 letter from George W. Spellmire to Michael L. Shakman
Court Bulletin and Opinions
10/03/97 Letter from Foran, Nasharr & O’Toole to the Board of
Directors.
11/04/97 Letter from Seyfarth, Shaw, Fairweather, & Geraldson to
Michael Lynch
11/07/97 Letter from Seyfarth, Shaw, Fairweather, & Geraldson to
Michael Lynch
06/11/98 Fax from Michael Lynch to Seyfarth, Shaw, Fairweather, &
Geraldson
11/07/97 Purchasing agreement Reynolds Metals Company
11/21/97 Secretary of State for Illinois, McCook Metals LLC
12/16/97 Operating agreement for McCook Metals LLC
01/09/03 Billing from Seyfarth, Shaw, Fairweather, & Geraldson
03/03/98 Letter from Seyfarth, Shaw, Fairweather, & Geraldson
03/06/98 Letter from Seyfarth, Shaw, Fairweather, & Geraldson
03/06/98 Letter from Seyfarth, Shaw, Fairweather, & Geraldson
03/19/98 Watson Wyatt Letter Proposal to provide valuation
services for McCook
Metals LLC
03/20/98 Watson Wyatt Letter
03/31/98 Watson Wyatt Letter
04/20/98 Letter from Foran, Nasharr & O’Toole
04/23/98 fax from Michael Lynch to Ted Cornell
05/27/98 Letter from Seyfarth, Shaw, Fairweather, & Geraldson
06/01/98 Fax from Michael Lynch to Seyfarth, Shaw, Fairweather, &
Geraldson
06/20/98 Draft from Stephen J. Thompson
06/03/98 Letter from Foran, Nasharr & O’Toole
06/04/98 Letter from Seyfarth, Shaw, Fairweather, & Geraldson to
Michael Lynch
06/04/98 Letter from Seyfarth, Shaw, Fairweather, & Geraldson to
Michael Lynch
06/04/98 Letter from Seyfarth, Shaw, Fairweather, & Geraldson to
Michael Lynch
06/04/98 Letter from Seyfarth, Shaw, Fairweather, & Geraldson to
Michael Lynch
06/04/98 Letter from Seyfarth, Shaw, Fairweather, & Geraldson to
Thomas Wright
06/08/98 E-mail from Joseph J. Castriano to Eugene Pucek
06/16/98 First Amendment to the Amended and restated operating
agreement of McCook
Metals
06/15/98 Fax from Hedlund Hanley & John to Ted Cornell
06/15/98 Fax from Ted Cornell to Thomas Wright
06/17/98 Credit Agreement between McCook Metals and General
Electric Capitol
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Corporation
06/17/98 Consent and Waiver
06/24/98 Letter from Ted Cornell to Michael Lynch
07/01/98 Letter from Foran, Nasharr & O’Toole to Michigan Avenue
Partners, Inc.
07/08/98 Fax from Price, Waterhouse, Coopers, LLP to Michael
Lynch
10/19/98 Letter from Seyfarth, Shaw, Fairweather, & Geraldson to
Paul Harris
11/10/98 Memorandum from Ed Karlin to Ted Cornell, Gus Paloian,
Bob Sell, Jay Gitles,
Fred Kaplan, Jim Schraidt, Paul Driznar.
12/02/98 Memorandum from Peter Miller to Ted Cornell III
12/04/98 Fax from Foran, Nasharr & O’Toole to Michael Lynch
12/04/98 Fax from Ted Cornell to Paul Harris
12/04/98 Fax from Ted Cornell to Paul Harris
12/11/98 Letter from Price, Waterhouse, Coopers, LLP to James C.
McCall Jr.
12/11/98 Letter from Price, Waterhouse, Coopers, LLP to James C.
McCall Jr.
12/16/98 McCook Metals LLC files with Secretary of State
12/29/98 Letter from Seyfarth, Shaw, Fairweather, & Geraldson to
Morgan Guarantee
Trust Co.
12/30/98 Guaranty Michael Lynch and Morgan Guaranty Trust Co.
12/30/98 Security Agreement
12/30/98 Letter from Seyfarth, Shaw, Fairweather, & Geraldson to
Morgan Guarantee
Trust Co.
12/30/98 Release of Mortgage
Conducting due diligence 1999
01/12/99 Asset Purchase Agreement Norandal USA, Inc., and
Scottsborro Aluminum
LLC
01/15/99 Letter from Price, Waterhouse, Coopers, LLP to James C.
McCall
01/15/99 Fax from Bernie Smith to Joe Castriano, Eugene Pucek,
Graig Yuen
01/10/99 Handwritten notes on meeting
01/20/99 Transmission report from Price, Waterhouse, Coopers, LLP
to James C. McCall
02/02/99 Fax from Michael Lynch to Ted Cornell
01/22/99 Draft from Price, Waterhouse, Coopers, LLP to James C.
McCall Jr.
01/22/99 Draft from Price, Waterhouse, Coopers, LLP to James C.
McCall Jr.
01/27/99 Letter from Foran, Nasharr & O’Toole to Pam Vastine MAP
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Services LLC
01/29/99 Letter from Price, Waterhouse, Coopers, LLP to to James
C. McCall
02/15/99 Operating Agreement of Scottsborro Properties LLC
02/15/99 Operating Agreement of Scottsborro Properties LLC
02/25/99 McCook Metals Balance sheet
03/10/99 Operating Agreement of Great Lakes Metals LLC
03/15/99 Asset Purchase Agreement Great Lakes Metals LLC and
Metro Metals Corp.
03/17/99 Memorandum from Ed Karlin to John Kolleng
03/29/99 Memorandum from John Kolleng to Michael Lynch, etc.
April 1999 the M&A advisor
04/05/99 Letter from Hedlund Hanley & John to Michael Lynch
04/13/99 Fax from Jim McCall to John Krupinski
04/28/99 Amended and Restated Credit Agreement McCook Metals LLC,
McCook
Equipment LLC, General Electric Capitol Corp.
04/28/99 Amended and Restated Credit Agreement
05/03/99 Fax from Price, Waterhouse, Coopers, LLP to James C.
McCall
05/24/99 Fax from Paul S. Drizner to John Kolleng
05/26/99 Letter from Seyfarth, Shaw, Fairweather, & Geraldson to
Mellon Bank Center
06/01/99 Letter from Seyfarth, Shaw, Fairweather, & Geraldson to
Michael Lynch
06/01/99 Letter from Seyfarth, Shaw, Fairweather, & Geraldson to
Michael Lynch
06/18/99 Fax from Hedlund Hanley & John to Joe Castriano
06/29/99 Draft Preliminary Offering Memorandum
07/14/99 Letter from KPMG to James C. McCall
08/01/00 Borrowing base certificate from McCook Metals LLC.
08/09/99 Ed Galvin’s Voice mail
08/10/99 Letter from Price, Waterhouse, Coopers, LLP to Michael
Lynch
08/13/99 Ed Galvin’s Voice mail
08/21/99 Fax from Patton Boggs LLP to Kevin O’Keefe, Mike Lynch,
John Kolleng, Steve Thompson
04/28/03 Seyfarth, Shaw, Fairweather, & Geraldson billing
08/27/99 Letter from Seyfarth, Shaw, Fairweather, & Geraldson to
Donna Dabney Esq.
09/15/99 Fax from Mike McKay to Tom Stephens
October 1999 Billing Statement from Seyfarth, Shaw, Fairweather,
& Geraldson
10/20/99 Letter from McCook Metals to Paul Freehan
10/29/99 Fax from Mike McKay to Ted Cornell
10/29/99 Fax from Mike McKay to Ted Cornell
11/05/99 McCook Organizational Chart
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11/06/99 Memo from Robert McDole to Matt Ochalski
Ted Cornell’s notes on McCook Metals Loan Agreement with GE
11/22/99 Handwritten changes to a Default Guarantee
12/10/99 Default Guarantee
12/10/99 Validity Agreement
12/31/99 Scottsborro Aluminum Group Combined financial statements
2000 Income Tax Returns for Great Lakes Partners LLC
01/02/01 McCook Metals Borrowing base certificate
01/13/00 fax from Robert McDole to Matt Ochalski
02/02/00 fax from Robert McDole to Matt Ochalski
Memorandum of personal involvement of all company’s
03/31/00 Letter from Michael Lynch to Jeff Podwika
May 2000 invoice billing Seyfarth, Shaw, Fairweather, & Geraldson
June 2000 McCook Metals Inventory
June 2000 Longview Reduction Plant Sale Memorandum
06/05/00 Bank 1 letter from Charles Self to James C. McCall
06/30/00 Letter from Gus A. Paloian to Douglas Tabler, Esq.
06/30/00 Letter from Gus A. Paloian to Douglas Tabler, Esq.
July 2000 McCook Metals Inventory
07/03/00 Borrowing base certificate from McCook Metals LLC.
07/06/00 LaSalle Bank personal financial statement of Michael
Lynch
07/06/00 Letter from Gus A. Paloian to Dean P. Vanek Esq.
07/06/00 Letter from Gus A. Paloian to Dean P. Vanek Esq.
07/13/00 Letter from Michael Lynch to Alain Belda
08/09/00 Fax from John Babarik to Bob Sell
08/10/00 letter from Gus A. Paloian to Dean P. Vanek Esq.
08/10/00 letter from Gus A. Paloian to Dean P. Vanek Esq.
08/18/00 Memorandum from Ted Cornell to Robert J. Sell and Gus A.
Paloian
08/18/00 Memorandum from Ted Cornell to Robert J. Sell and Gus A.
Paloian
08/29/00 Memorandum from Peter C. Miller to John Kolleng and Ted
Cornell
08/31/00 McCook Metals Executive Audit Report
September McCook Metals Inventory
09/05/00 Borrowing base certificate from McCook Metals LLC.
09/21-22/00 Corporate Mergers and Acquisitions
October McCook Metals Inventory
10/02/00 Borrowing base certificate from McCook Metals LLC.
10/18/00 Letter from Ted Cornell to John Kolleng
November McCook Metals Inventory
11/06/00 Borrowing base certificate from McCook Metals LLC.
11/07/00 Declaration of Michael Lynch
December McCook Metals Inventory
12.04/00 Borrowing base certificate from McCook Metals LLC.
12/05/00 letter from Michael Lynch to Stuart Lissner, Luciano
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Morelli, Martin Battaglia
12/05/00 letter from Michael Lynch to Stuart Lissner, Luciano
Morelli, Martin Battaglia
12/08/00 letter from Robert J. Sell to John Babirak
12/12/00 letter from Michael Lynch to Martin Battaglia, Stuart
Lissner
12/14/00 letter from John Kolleng to Stuart Lissner, and Luciano
Morelli
12/22/00 Agreement for the purchase and sale of Longview
Production Plant
12/31/00 Longview Production Plant’s financial statements
Notes & Plans for operating a smelter
January 2001 McCook Metals Inventory
January 2001 Billing invoice Statement from Seyfarth, Shaw,
Fairweather, & Geraldson
01/02/01 Letter from Michael Lynch to Ron Bloom
01/12/01 Letter from Michael Lynch to Alan Kestenbaum
01/17/01 Handwritten notes By USWA in Chicago Illinois.
01/17/00 Memo By Robert W. McDole to Matt Ochalski
01/22/01 E-mail from Ted Cornell to Jim McCall
01/23/01 Letter from Stephen J. Thompson to Kestenbaum
01/23/01 Letter from John Kolleng to Dimitri Giotakos
01/29/01 Loan Agreement Longview Aluminum and Ableco Finance LLC
01/29/01 Fax from Michael Lynch to Ted Cornell
Handwritten notes on meetings pertaining to the acquisition on
Longview
February 2001 McCook Metals Inventory
02/05/01 Borrowing base certificate from McCook Metals LLC.
02/08/01 Letter From Stephen J. Thompson to Kestenbaum
02/08/01 fax from Michael Lynch to Ted Cornell
02/10/01 E-mail from Lawrence Caster to Dean Vanek
02/15/01 E-mail from Christine Kanchinsky to John Babirak
02/15/01 E-mail from Christine Kanchinsky to John Babirak
02/18/01 Letter of Understanding of USWA and Michigan Avenue
Partners LLC
02/19/01 E-mail from Ted Cornell to Stephen J. Thompson
02/21/01 Fax from Mark Miller to John Kolleng
Curtailment Agreement Longview Aluminum
02/23/01 Letter from Michael Lynch to Seyfarth, Shaw,
Fairweather, & Geraldson
02/23/01 Letter from John Kolleng to Martin J. Battaglia
02/23/01 Fax from Mark Leddy to Stephen J. Thompson
02/26/01 Amendment Agreement USWA and Michigan Avenue Partners
LLC
02/26/01 Intercreditor and Subordination Agreement
02/26/01 First Amendment to Asset Purchase Agreement Reynolds
Metals Co.
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02/26/01 Amended and restated Limited Liability Agreement of
Longview Aluminum
Co. LLC
02/26/01 Letter from Seyfarth, Shaw, Fairweather, & Geraldson to
the Aministrative
Agent, Funding Agent, and Initial Lenders.
02/27/01 Term Note
March 2001 McCook Metals Inventory
03/06/01 Letter from Ted Cornell to John Kolleng
03/06/01 Borrowing base certificate from McCook Metals LLC.
03/07/01 Letter from Ted Cornell to John Kolleng
03/16/01 Fax from Gus A. Paloian to Michael Lynch etc.
03/26/01 Fax from Dean P Vanek to Gus A. Paloian
03/19/01 E-mail Jennifer McManus to Firm all attorney’s
03/21/01 Memorandum from the Conflicts Dept. Fran Sweet to
Jennifer McManus, and
Gus A. Paloian
03/26/01 Borrowing base certificate from McCook Metals LLC.
03/02/01 Bankruptcy Court Case #01-1367 JJF Retention of Seyfarth
Shaw as special
Corporate counsel
April 2001 McCook Metals Inventory
04/04/01 Memorandum from Robert McDole to Dominic Forte
04/22/01 The Pulse of the business report
04/26/01 Letter from Stephen Thompson to Karl Lerch
04/30/01 Borrowing base certificate from McCook Metals LLC.
04/30/01 Letter from John Krupinski to James Gurgone
05/01/01 Opinion 01-02
May 2001 McCook Metals Inventory
05/03/01 Letter from James Gurgone to Mike Lynch
05/07/01 Borrowing base certificate from McCook Metals LLC.
05/09/01 Letter from Watson Wyatt & Company to Clyde D. Rundle
05/09/01 Engagement Letter from Watson Wyatt & Company to Clyde
D. Rundle
05/09/01 Engagement Letter from Watson Wyatt & Company to Clyde
D. Rundle
05/10/01 Letter from Mellon Bank to John Krupinski
05/15/01 Borrowing base certificate from McCook Metals LLC.
05/16/01 Letter from John Kolleng to Martin J. Battaglia
05/21/01 Borrowing base certificate from McCook Metals LLC.
05/22/01 E-mail from Paul Strickland to Michael Lynch
05/29/01 Borrowing base certificate from McCook Metals LLC.
05/30/01 Fax from James Gurgone to Michael Lynch
05/31/01 McCook Metals disbursement account
06/01/01 Default Notice from General Electric Capitol Corp. to
McCook Metals LLC
June 2001 McCook Metals Inventory
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06/04/01 Memo from Nicole Moirano and John Babirak to Michael
Lynch
06/04/01 Borrowing base certificate from McCook Metals LLC.
06/05/01 Fax from Gloria Frank to Ted Cornell
06/11/01 Borrowing base certificate from McCook Metals LLC.
06/14/01 Letter from Michael Lynch to Michael J. McKay Default
Notice
06/14/01 Letter from Michael Lynch to Michael J. McKay Default
Notice
06/18/01 Borrowing base certificate from McCook Metals LLC.
06/15/01 Raw Materials Inventory
06/15/01 Raw Materials Inventory
06/15/01 Raw Materials Inventory
06/15/01 McCook Metals Inventory
06/18/01 Borrowing base certificate from McCook Metals LLC.
06/18/01 Borrowing base certificate from McCook Metals LLC.
06/21/01 GE Capitol Business Review
06/22/01 Raw Materials Inventory
06/25/01 Borrowing base certificate from McCook Metals LLC
06/22/01 Raw Materials Inventory
06/24/01 The Pulse of the business report
06/25/01 Letter from Karen A. Austin to Michael Lynch
06/25/01 Borrowing base certificate from McCook Metals LLC
06/26/01 E-mail from Michael J. McKay to Karen A. Austin
06/27/01 Letter from Michael Lynch to Karen A. Austin
06/28/01 Credit Consolidation of McCook and Longview
06/30/01 McCook Metals disbursement account
07/02/01 Letter from Michael Lynch to James Gurgone
07/02/01 Borrowing base certificate from McCook Metals LLC
07/03/01 Letter from James Gurgone to Michael Lynch
07/05/01 Letter from David Poremba to Karen A. Austin
07/09/01 E-mail from Karen A. Austin to Michael J. McKay
07/09/01 Daily revolver activity
07/09/01 Borrowing base certificate from McCook Metals LLC
07/12/01 Letter from Michael Lynch to McCook Metals
07/13/01 Letter from Stephen H. Jones to David Poremba
07/16/01 Fax from General Electric Capitol Corp. to Kevin Ford &
Steve Jones
07/16/01 Letter from Michael Lynch to Karen A. Austin
07/17/01 Letter from David C. Wagner to Michael Lynch
07/17/01 Letter from Michael Lynch to Karen A. Austin
07/17/01 Letter from Michael Lynch to Karen A. Austin
07/18/01 Default notice letter from David S. Oppenheimer to
Michael and John
07/18/01 Letter from Rosemarie Scaramuzzo to Karen A. Austin
07/18/01 Letter from Rosemarie Scaramuzzo to Karen A. Austin
07/19/01 Letter from Karen A. Austin & Tom Donnelly to Jim Ungari
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& Shawn Pettit
07/20/01 Letter from John F. Krupinski to Joel Klem
07/24/01 Notes on inventory level
07/24/01 Notes on inventory
07/25/01 Borrowing certificate
07/25/01 Letter from Michael Lynch to Karen A. Austin
07/25/01 Default notice Letter from General Electric Capitol
Corp. to McCook Metals
LLC
07/26/01 letter from Gus A. Paloian to Michael Lynch
07/27/01 Conflicts waiver from Gus A. Paloian to Joel L. Klein
07/27/01 Letter from David Wagner to Scotsboro Aluminum
07/27/01 Letter from Michael Lynch to Karen A. Austin
07/27/01 Letter from Michael Lynch to Karen A. Austin
07/27/01 Fax from John Kennedy to Michael Lynch
07/27/01 Fax from Michael Lynch to Ted Cornell
07/27/01 Letter from Michael Lynch to Karen A. Austin
07/30/01Written notes in reference conference call
07/30/01 McCook Metals Analysts of inventory
07/31/01 Fax from David G. Crumbaugh to Ted Cornell
07/31/01 Borrowing base certificate from McCook Metals LLC
07/31/01 Fax from Michael Lynch to Karen A. Austin
07/31/01 Borrowing base summary
Form 5 Involuntary Petition Bankruptcy Court
08/02/01 Letter from Forrest B. Lammiman to Gus A. Paloian
08/02/01 Letter from Ted Cornell to David S. Heller
08/03/01 Fax from David S. Heller to Ted Cornell etc.
08/03/01 Fax from Gus A. Paloian to Michael Lynch
08/03/01 Fax from Gus A. Paloian to Douglas Tabler
08/06/00 GE vs. McCook Metals verified complaint
08/06/01 Fax from John F. Kennedy to Michael Lynch
08/06/01 E-mail from Karen A. Austin to Michael J. McKay
08/06/01 Memorandum from the conflicts Dept to Jennifer M.
McManus
Form 4 List of Creditors
Quinlan & Crisham Ltd. Billing
08/07/01 Letter from Ted Cornell to Michael Lynch
08/07/01 Fax from William J. Factor to John Kennedy
08/07/01 Letter from Ted Cornell to James C. McCall
08/07/01 Fax from Gus A. Paloian to Michael Lynch
08/07/01 letter from Gus A. Paloian to Michael Lynch
08/08/01 Memorandum from the conflicts Dept to William Factor
07/18/01 Tax Petition for Longview
08/21/01 Karen A. Austin’s written comments on the draft of
McCook Metals
08/10/01 Affidavit of Gus A. Paloian
08/13/01 Letter from Boston & Assoc. P.C. to David Heller
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08/13/01 Debtors application to rentend Shetfarth Shaw as counsel
08/14/01 E-mail from Anthony Nasharr to Gale Evens
08/14/01 Memorandum from the conflicts Dept to William Factor
McCook issues outline
08/16/01 Supplement Affidavit of Gus A. Paloian
McCook issues outline
08/16/01 Letter from Michael Lynch to Mark E. Miller
08/16/01 E-mail from Karen A. Austin to Ted Cornell
08/16/01 E-mail from Matthew Ochaiski to Karen A. Austin
08/17/01 Fax from Ted Cornell to McCook Metals
08/17/01 memorandum from Martin J. O’Hara to John F. Kennedy
08/17/01 Fax from Ted Cornell to McCook Metals
08/21/01 Fax from David S. Oppenheimer to Credit file
08/21/01 Affidavit of Gus A. Paloian supporting Shetfarth Shaw as
counsel
08/21/01 Application for Shetfarth Shaw as counsel by William
Factor
08/22/01 Letter from Ted Cornell to David S. Heller & David N,
Missner
08/24/01 Shayfarth Shaw notifies PBGC
08/28/01 Letter from Quinlan & Crisham Ltd. to Michael Lynch
08/29/01 Letter from Quinlan & Crisham Ltd. to David Heller
08/30/01 Fax from Michael Lynch to John F. Kennedy
08/30/01 Letter from Michael Lynch to Gus A. Paloian
08/30/01 Fax from Gus A. Paloian to Michael Lynch
08/31/01 LaSalle Business Credit Memorandum
08/31/01 Fax from Ted Cornell to Michael Lynch etc
08/31/01 Letter from Michael W. Coffield & Assoc. to Michael
Lynch
09/02/01 E-mail from Ted Cornell to Michael W. Coffield
09/03/01 E-mail from William Factor to John Kolleng
09/04/01 Letter from Ted Cornell to Michael W. Coffield
09/05/01 Separation Agreement
09/05/01 Fax from Michael W. Coffield & Assoc. to Ted Cornell &
Gus A. Paloian
09/05/01 DIP Financing order in ref McCook Metals
09/06/01 Fax from James C. McCall to John Kennedy
09/06/01 Fax from James C. McCall to John Kennedy
09/07/01 Letter from Quinlan & Crisham Ltd. to Ted Cornell etc.
09/07/01 E-mail from Thomas Quirk to Mike
10/17/01 Letter from R. Scott Alsterda to Michael Lynch
09/10/01 E-mail memorandum from William J. Factor to David
Missner & Mark
Naughton
09/17/01 E-mail from David Wang to Michael Lynch
09/17/01 Michael W. Coffield invoice to Michael Lynch
09/18/01 Letter from John Kennedy to Michael Lynch
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Modified Employment Agreement
09/21/01 Modified Draft by Seyfarth, Shaw, controlled group
liability benefits exposure
09/27/01 Seyfarth, Shaw Memo from Pete Miller & Jennifer Kraft to
Ted Cornell etc.
09/26/01 E-mail from Pete Miller to Ted Cornell
09/26/01 E-mail from Pete Miller to Ted Cornell
09/27/01 Letter from Gus A. Paloian to John Kolleng
09/27/01 Letter from R. Scott Alsterda to Michael Lynch
09/27/01 Draft by Seyfarth, Shaw Ted Novy to Peter C. Miller
09/27/01 E-mail from Pete Miller to Ted Cornell
09/27/01 Seyfarth, Shaw Memo from Pete Miller & Jennifer Kraft to
Ted Cornell etc.
Transcripts of Bankruptcy Court on 09/27/01 at 9:30 a.m.
09/28/01 Memo from William J. Factor to John Kolleng
10/01/01 Fax from William J. Factor to Richard A. Levy
10/03/01 E-mail from Ted Cornell to David Heller
10/04/01 E-mail from William J. Factor to Ford Phillips
10/18/01 E-mail from Ted Cornell to Michael Lynch
10/19/01 Letter from Angela Novoa to Michael Lynch & John Kolleng
10/19/01 Letter from Richard A. Levy to Gerald Curran etc.
10/19/01 Seyfarth, Shaw Memo with GE’s agenda
10/23/01 Gerald B. Curran’s letter to John Kolleng etc.
10/23/01 E-mail from Ted Cornell to Gerald B. Curran
10/24/01 Fax from R. Scott Alsterda to John Kennedy
10/24/01 E-mail from McCook Metals to Ted Cornell
10/25/01 GE Motion to Appoint a Trustee
10/25/01 Letter from Ted Cornell to Michael Lynch
10/25/01 E-mail from Karen A. Austin to Ted Cornell
10/26/01 Motion for Order Determining Authority to seek entry of
DIP order
10/26/01 Letter from Ted Cornell to John Kolleng etc.
10/29/01 Fax from Ted Cornell to John Kennedy
10/29/01 Distribution lists from Ted Cornell
10/31/01 Requests for Loan Approval Great Lakes Processing
10/30/01 Debtors Motion for Entry of an Order
11/01/01 Emergency Motion for Appointment of A Trustee
11/01/01 Objection to John Kolleng Appointing a Trustee
11/02/01 Order Appointing Joseph Baldi as Trustee
11/02/01 Seyfarth, Shaw Memo to Joseph Baldi
11/16/01 Letter from Michael Lynch to Mr. Prescott
11/06/01 Fax from Michael Lynch to Joseph Baldi
11/06/01 Fax from R. Scott Alsterda to Michael W. Coffield
11/15/01 Joint Objection of Equity Security Holders to proposed
interim financing order
11/19/01 Scottsboro Aluminum Auction ordered by Wedoff
11/20/01 Interim Order
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11/19/01 Fax from John Kennedy to Michael Lynch
11/19/01 Fax from John Kennedy to Michael Lynch
11/21/01 Letter from Ceasar Tabet to John Kennedy
11/21/01 E-mail from Todd Andrlik to Daily southtowm.com
11/28/01 Letter from Steven Thompson to Michael Lynch
11/30/01 Watch Asset Report Great Lakes Processing
11/29/01 Letter from Seyfarth, Shaw Peter Miller to Robert McDole
etc.
11/29/01 Memo Conflicts Dept to Rebecca Cohen, ect.
12/07/01 Scottsboro Aluminum Order Approving Asset Purchase
Agreement Wedoff
12/04/01 Separation Agreement drafted by John Kennedy
12/07/01 Letter from Ted Cornell to Michael Lynch
12/11/01 Affidavit of Gus A. Paloian for retention of Seyfarth,
Shaw as counsel
12/17/01 Letter from Ted Cornell to John Kennedy
12/18/01 Deposition of Leslie Glaser
12/20/01 letter from David S. Oppenheimer to John Kolleng
12/27/01 Longview etc., Response to retention of Seyfarth, Shaw
as counsel
2001 Longview Aluminum tax returns
01/04/02 Letter from Alan W. Holdsworth, etc., to Dale Granta
01/11/02 Reply Memo to retention of Seyfarth, Shaw as counsel
01/11/02 Affidavit of Ted Cornell
01/14/02 Surreply of Longview Aluminum to retention of Seyfarth,
Shaw as counsel
01/15/02 Fax from Michael Lynch to Angela Novoa
01/16/02 Letter from Gerald E. Kubasiak to Michael Lynch
01/17/02 Letter from Angela Novoa to Michael Lynch
01/23/02 Deposition of Thomas Horonzy
01/25/02 Letter from Ceasar Tabet to John Kennedy
01/28/02 Answer and counterclaim of Industrial General LLC and
Theodor Bodnar
02/04/02 Form B10 McCook Metals Chpt. 11
02/08/02 Fax from Michael Lynch to John Krupinski
02/11/02 Letter from Michael W. Coffield to Michael Lynch
02/13/02 Supplemental Affidavit of Gus A. Paloian on retention
of Seyfarth, Shaw as counsel
02/13/02 Letter from John Kennedy to Michael Lynch
02/15/02 Memo from David S. Oppenheimer to Mike Sharkey & Joe
Costanza
02/19/02 Complaint filed by General Electric Capitol Corp.
02/20/02 Letter from John Kennedy to Michael Lynch
02/28/02 Watch Asset Report Great Lakes Processing
03/01/02 Letter from David S. Oppenheimer to John Kolleng
03/14/02 Notice of federal lien on Pension Benefit Guaranty Corp.
03/14/02 Notice of federal lien on Pension Benefit Guaranty Corp.
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03/15/02 Letter from Ceasar Tabet to John Kennedy
03/11/04 Claims register of Scottsboro Aluminum
03/16/02 Fax from Michael Lynch to Robbert Cummins
04/17/02 Fax from Robbert Cummins to Gus A. Paloian
04/18/02 E-mail from Peter C. Woodford to Robbert Cummins
04/22/02 Fax from Michael Lynch to Ted Cornell
04/24/02 Letter from John Kennedy to Michael Lynch
04/25/02 E-mail from Peter C. Woodford to Robbert Cummins
05/09/02 Letter from John Kennedy to Peter C. Woodford
05/10/02 E-mail from John Kennedy to Peter C. Woodford
05/15/02 Plaintiffs Emergency Motion for a Protection Order
05/20/02 Letter from Michael L. Shakman to Robbert Cummins
05/31/02 Longview’s Disbursement summary
06/19/02 Fax from David S. Oppenheimer to Mark Debniak
06/11/02 Letter from Michael L. Shakman to Robbert Cummins
06/12/02 Fax from Arthur B Muchin to Gaylan Prescott
06/14/02 Fax from Carney Buckley to Jerome Buckley etc.
06/20/02 Transcripts of Proceedings at 10:00 a.m.
06/20/02 Amended Complaint for Declaratory Judgment and damages
06/21/02 Fax from Lou Locke to Jerome Buckley, etc.
06/24/02 Fax from Lou Locke to Jerome Buckley, etc.
07/12/02 Letter from Michael L. Shakman to Robbert Cummins
07/17/02 Letter from Michael L. Shakman to Robbert Cummins
08/21/02 Agreed Order allowing certain reduced claims of the PBGC
08/31/02 Watch Asset Report Great Lakes Processing
09/24/02 Second Affidavit of Ted Cornell on behalf of Seyfarth,
Shaw
10/17/02 Deposition of Michael Lynch
10/17/02 Declaration of Michael Lynch
10/18/02 Deposition of Michael Lynch
11/01/02 Fax from Steven J. Thompson to Mr. Krupinski
11/04/02 Letter from John Kennedy to the Magistrate Judge
Arlander Keys
Affidavit of Peter C. Woodford
12/10/02 letter from Michael L. Shakman to Robbert Cummins
01/09/03 Seyfarth, Shaw client workload detail & Billing
03/03/98 Letter from Gus A. Paloian to Michael Lynch
03/04/03 Affidavit of Michael Lynch
03/21/03 BPA’s Affidavit in opposition to debtors emergency
motion
04/02/03 Order authorizing sale of certain real property
05/23/03 Letter from Diane F. Klotnia to Robbert Cummins
05/29/03 Order approving agreement of purchase and sale
06/03/03 Assignment and assumption agreement
06/27/03 Expert opinion of Scott Peltz
07/31/03 Form B10 Longview Aluminum
03/04/03 Claims Register of Longview Aluminum
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08/27/03 Debtors report of sale
08/28/03 Claims Register of Longview Aluminum
08/31/03 Watch Asset Report Great Lakes Processing
09/30/03 Letter from Michael Lynch to David S. Oppenheimer
10/23/03 Fax from Scott H. Miller to Michael Lynch
10/30/03 Fax from Diane E. Hundseder to Michael Lynch
10/31/03 Trustees Motion for the authorization for the sale of
certain assets
11/12/03 E-mail from Michael Lynch to David S. Oppenheimer
11/17/03 E-mail from Michael Lynch to Larry Landgraff
11/17/03 Letter from David S. Oppenheimer to Michael Lynch
12/18/03 Transcripts of proceedings 11:30a.m.
12/23/03 Letter from Scott H. Miller to Michael Lynch
2004 Great Lakes Processing income statement
01/09/04 Motion for final decree in closing case by Steven B.
Towbin
02/04/04 E-mail from Larry Landgraff to Brian Shea
03/15/04 Fax from Michael Lynch to Kevin Flynn
06/29/04 Notice of Motion for the authorization for the sale of
certain assets
07/31/04 Plaintiff’s expert disclosures
08/06/04 Depositions of Frederick E. Lieber
08/17/04 Great Lakes Processing detailed financial statement
08/16/04 Transcripts of proceedings 9:30 a.m.
08/17/04 Transcripts of proceedings 1:40 p.m.
08/17/04 Transcripts of proceedings 10:00 a.m.
08/17/04 Transcripts of proceedings 10:00 a.m.
07/09/04 Agreed Order on the modification of agreed bargaining
agreement
10/7-9/2004 Avoiding affiliation rules with separate entities
11/15/04 Report of Stuart Duhl
11/15/04 Report of Stephen B. Libowsky
11/15/04 Report of Leslie A. Klein
11/22/04 Expert report of Dirks Aulabaugh, MIA, CRE, Huron
Consulting group
11/22/04 Expert report of L. Allen Arnett, Huron Consulting
group substance of Discussions with Dave Poremba
July of 2001 Courts Bulletins and opinions
07/17/01 Handwritten notes on conversation with Dave Poremba
Handwritten notes
Form 7 Longview Aluminum statement of financial affairs
04/29/03 Peter Woodford’s time records
Michigan Avenue Partners Senior Magement
02/05/02 McCook Metals Claim register
Post Trial Brief
11/22/04 Letter from Roy R. Brandys to Michael L. Shakman
Inventory on actual borrowing base
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M Wexler Post Bankruptcy time McCook
Handwritten notes and Motion for direction to answer certain
deposition questions
McCook Equipment LLC written consent of the sole member
10/12/01 Invoice through 09/30/01
Projected Income Statements McCook Metals LLC
12/31/00 and 1999 Consolidated financial statements
Price, Waterhouse, Coopers, LLP copy of 12/31/98 report on audit
Confidential Settlement agreement and full release of all claims
05/06/03 Letter from John F. Kennedy to Robbert Cummins
10/17/01 Letter from from R. Scott Alsterda to Michael Lynch
10/30/01 Letter from Kevin M. Flynn to James C. McCall and
Matthew J. Ochalski
11/13/01 John Kolleng invoice for McCook Metals LLC
01/16/02 Letter from Gerald E. Kubasiak to Michael Lynch etc.
Expert Report by David Hochman
Expert Report by Frank Bernatowicz
Frank Bernatowicz Expert Report Exhibit A
Frank Bernatowicz Expert Report Exhibit B
Frank Bernatowicz Expert Report Exhibit C
Frank Bernatowicz Expert Report Exhibit D
Frank Bernatowicz Expert Report Exhibit E
Frank Bernatowicz Expert Report Exhibit F
Frank Bernatowicz Expert Report Exhibit G
Frank Bernatowicz Expert Report Exhibit H
Frank Bernatowicz Expert Report Exhibit I
Frank Bernatowicz Expert Report Exhibit J
Frank Bernatowicz Expert Report Exhibit K
Frank Bernatowicz Expert Report Exhibit L
Frank Bernatowicz Expert Report Exhibit M
Frank Bernatowicz Expert Report Exhibit N
Frank Bernatowicz Expert Report Exhibit O
Frank Bernatowicz Expert Report Exhibit P
Frank Bernatowicz Expert Report Exhibit Q
Frank Bernatowicz Expert Report Exhibit R
Frank Bernatowicz Expert Report Exhibit S
Frank Bernatowicz Expert Report Exhibit T
Frank Bernatowicz Expert Report Exhibit U
Frank Bernatowicz Expert Report Exhibit V
Frank Bernatowicz Expert Report Exhibit W
Expert Report by George Spellmire
Expert Report by Mark I Harrison
5/13 Deposition Thomas Donnelly
9/10/04 Deposition Dean Vanek
10/25/01 Letter to Gus Paloian
9/27/01 letter from R. Scott Alsterda
2/21/06 letter to Richard Golding
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2/13/06 letter to David Leibowitz
5/23/02 Fax from Seyfarth & Shaw
1/10/02 Fax from Pechiney
12/20/01 letters from Pechiney to Robert P Wujtowicz
2/8/02 letter to Pechiney
7/26/02 letter from Pechiney to Joseph Baidi
9/6/01 letter to Philippe Darmayan with Pechiney
6/14/01 letter to Michael J McKay (GECC) Re: Default Notice
6/16/01 letter to Karen Austin (GECC)
7/18/01 letter to Karen Austin (GECC)
7/27/01 letter to Karen Austin (GECC)
7/31/01 letter to Karen Austin (GECC)
7/30/01 letter from Karen Austin (GECC) [response to 7/27 letter]
11/19/01 Memo from Robert P Wujtowicz to Prospective Acquirer
11/19/01 letter from Karen Austin (GECC) Re: DIP Financing
3/4/02 letter from J. Baldi to Maurice DeRoover (SABCA) Notice of
appearance and request for all copies Case#100cv01011rmu motion
to file under seal Case#100cv01011rmu Memo of Points
Case#100cv01011rmu Motion to disqualify Jenkins & Gilchrist
Case#100cv01011rmu Alcoa’s response to motion for TRO
Case#100cv01011rmu Alcoa’s response to motion for TRO exhibit 1
Case#100cv01011rmu Alcoa’s response to motion for TRO exhibit 2
Case#100cv01011rmu Alcoa’s response to motion for TRO exhibit 3
Case#100cv01011rmu Alcoa’s response to motion for TRO exhibit 4
Case#100cv01011rmu Alcoa’s response to motion for TRO exhibit 5
Case#100cv01011rmu Alcoa’s response to motion for TRO exhibit 6
Case#100cv01011rmu Alcoa’s response to motion for TRO exhibit 7
Case#100cv01011rmu Alcoa’s response to motion for TRO exhibit 8
Case#100cv01011rmu Alcoa’s response to motion for TRO exhibit 9
Case#100cv01011rmu Alcoa’s response to motion for TRO exhibit 10
Case#100cv01011rmu Alcoa’s response to motion for TRO exhibit 11
Case#100cv01011rmu Alcoa’s response to motion for TRO exhibit 12
Case#100cv01011rmu Alcoa’s response to motion for TRO exhibit 13
Case#100cv01011rmu McCooks reply
Case#100cv01011rmu McCooks reply exhibit 1
Case#100cv01011rmu McCooks reply exhibit 2
Case#100cv01011rmu McCooks reply exhibit 3
Case#100cv01011rmu McCooks reply exhibit 3a
Case#100cv01011rmu McCooks reply exhibit 3b
Case#100cv01011rmu McCooks reply exhibit 4
Case#100cv01011rmu McCooks reply exhibit 5
9/18/01 motion for entry of an order establishing procedures for
interim compensation and
reimbursement of expenses case #01-27326 /01-27329
Notice of Appearance
9/6/01 Motion to append GECC’s routine motion
Motion for admissions of fact and genuineness of documents
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directed to plaintiff Longview
Aluminum LLC
Defendants’ response to Michael W. Lynch Motion to compel
Seyfarth Shaw to Produce
Documents
Reply brief of the Appellant
3/30/06 Emergency Motion for Dismissal and change of venue
10/5/05 Motion for leave to intervene in the instant cases and
for other relief
12/22/05 Notice of fileing Lynch’s reply in support of it’s
motion for the court to conduct an evidentiary hearing on the
wiretap matter and for other relief.
9/6/01 Fax from Seyfarth Shaw re: notice of debtors third party
motion for entry of an order (A)
authorizing, but not requiring, payment of certain prepetition
wage obligations; and (B)
authorizing and directing applicable banks and financial
institutions to honor related requests.
8/2/05 Weoff memorandum
1/14/05 Memorandum of decision
3/20/06 Order on Appeal
Case #1:00CV01011 RMU Certificate
12/6/04 Transcript Case # 01 B 27236 / 02 A 01006
12/7/04 Transcript Case # 01 B 27236 / 02 A 01006
12/8/04 Transcript Case # 01 B 27236 / 02 A 01006
12/9/04 Transcript Case # 01 B 27236 / 02 A 01006
12/10/04 Transcript Case # 01 B 27236 / 02 A 01006
12/13/04 Transcript Case # 01 B 27236 / 02 A 01006
11/1/04 Transcript Case # 01 B 27236 / 02 A 01006
1/20/05 1/21/05 Docket # 02 C 399 Transcript
12/13/05 Transcript 02 CH 9478 / 04 L 13656
1/6/06 Transcript 02 CH 9478 / 04 L 13656
2/14/06 Transcript 05B32440
3/2/06 Transcript 05B32440
9/18/01 Case # 01-27236 / 01-27329 Debtors’ application for
Order authorizing the employment
and retention of McDonnell Boehnen Hulbert & Berghoff as special
Counsel
12/29/05 Notice of filing 02 CH 09478
3/7/02 email from Ted Cornell to Jr.Porter, Russell W RE:McCook
7/322/02 E-Mail from Mark Miller to Jon D Wright and Kurt W
Runzier
9/13/01 Notice of debtors third party motion for entry of an
order (A) authorizing, but not requiring, payment of certain
prepetition wage obligations; and (B) authorizing and directing
applicable banks and financial institutions to honor related
requests.
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5/14/04 Letter to John Hourihane from Robert P Cummins
3/14/02 email from Ted Cornell to Russell Porter (Alcoa) Email
from Don Seberger (Pechiney) to Philippe Darmayan
2/1/02 Letter from Seyfarth Shaw to Russell Porter (Alcoa)
1/21/02 E-Mail from John Wilson to Ted Cornell
12/20/01 letter from Donald A. Kluthe (Alcoa) to Robert Wujtowicz
Schedule A
10/28/05 Motion to Purge
8/6/01 e-mail from Ted Cornell to Philippe Darmayan Re: Meeting
on Friday
5/23/02 FAX From Michael Lynch (MAP) to Robert Cummins (Cummins
& Cronin) RE: Wolfson/Jenner& Block/McCook
Motion for authorization to turn over documents and other
material to the trustee
Petition #:05-32440
9/15/04 FAX from Michael Lynch to Cummins & Cronin RE: Great
Lakes vs Seyfarth Shaw. Motion for authorization to turn over
documents and other material to the trustee
11/2/05 Motion to compel defendant Seyfarth Shaw to produce
documents
Michael Lynch’s reply in support of it’s motion to compel
Seyfarth Shaw to produce documents
and for other relief
2/8/02 Fax From Scott Alsterda to David S Heller
3/1302 Fax from R Scott Alsterda to Holly Barteeki
Defendants Motion in limine
Combined Exhibits to Defendants Motion in limine
4/7/06 Motion to strike rebuttal Opinions of Mark J Harrison
Disk # 7 This Disk contains one .pst file full of various e-
mails. This file needs to be imported into Outlook to view the e-
mails
10/06/03 Promissory note with fax coversheet
10/06/03 Promissory note without fax coversheet
4/5/06 letter from Shakman & Beem LLP to Robert P. Cummins,
Michael W. Lynch, and Daniel
Konicek discussing conflicts of interest.
1/21/06 Article about Bodenstein and Gouveia
4/7/06 Motion to strike Rebuttal opinions of Mark Harrison
4/7/06 Motion to Compel Production of documents from Longview and
for leave to take additional discovery of John Kolleng

C. The total damages sought from the US Bancorp Defendants is
Four Hundred and Fifty Million Dollars $450,000,000.

D. INSURANCE POLICIES
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No insurance coverage or policies relevant to this litigation
are in existence.

Respectlly submitted,

Samuel K. Lipari
297 NE Bayview
Lee's Summit, MO 64064
816-365-1306
saml@medicalsupplychain.com
Pro se

CERTIFICATE OF SERVICE
I certify I have served a copy of this FRCP 26(a)(1), disclosure to the opposing counsel

listed below via U.S. Mail on May 3rd, 2007.

Mark A. Olthoff
Shughart Thomson & Kilroy, PC--Kansas City
Twelve Wyandotte Plaza
120 West 12th Street
Kansas City, MO 64105
816-421-3355
Fax: 816-374-0509
Email: molthoff@stklaw.com

SAMUEL K. LIPARI,
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IN THE UNITED STATES COURT 
DISTRICT OF KANSAS 

SAMUEL K. LIPARI,     ) 
       ) 
    Plaintiff,  ) 
       ) 
 v.      ) Case No. 2:07-cv-02146-CM-DJW 
       ) 
U.S. BANCORP and     ) 
U.S. BANK NATIONAL ASSOCIATION, ) 
       ) 
    Defendants.  ) 
 

CERTIFICATE OF SERVICE 

Defendants U.S. Bancorp and U.S. Bank National Association hereby certify that they 

delivered their Rule 26(a) disclosures via United States mail, postage prepaid, this 4th day of 

May, 2007 to:  Plaintiff, Mr. Samuel K. Lipari, 297 NE Bayview, Lee’s Summit, Missouri 

64064. 

 
/s/ Mark A. Olthoff  
MARK A. OLTHOFF KS Fed. #70339 
SHUGHART THOMSON & KILROY, P.C. 
1700 Twelve Wyandotte Plaza 
120 W 12th Street 
Kansas City, Missouri  64105 
(816) 421-3355 
(816) 374-0509 (FAX) 
 
ANDREW M. DeMAREA KS #16141 
JAY E. HEIDRICK K2 #20770 
SHUGHART THOMSON & KILROY, P.C. 
32 Corporate Woods, Suite 1100 
9225 Indian Creek Parkway 
Overland Park, Kansas  66210 
(913) 451-3355 
(913) 451-3361 (FAX) 
 
ATTORNEYS FOR DEFENDANTS 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of the above and foregoing was served via United States mail, 
postage prepaid, on this 4th day of May, 2007 to: 

Mr. Samuel K. Lipari 
297 NE Bayview 
Lee’s Summit, MO  64064 
 
Plaintiff 
 
 
 

/s/ Mark A. Olthoff  
Attorney for Defendants 
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IN THE UNITED STATES COURT 
DISTRICT OF KANSAS 

SAMUEL K. LIPARI,     ) 
       ) 
    Plaintiff,  ) 
       ) 
 v.      ) Case No. 2:07-cv-02146-CM-DJW 
       ) 
U.S. BANCORP and     ) 
U.S. BANK NATIONAL ASSOCIATION, ) 
       ) 
    Defendants.  ) 
 

DEFENDANTS’ MOTION TO STAY ENTRY OF SCHEDULE, 
STAY DISCOVERY AND FOR PROTECTIVE ORDER 

Defendants U.S. Bancorp and U.S. Bank National Association (“U.S. Bank”) respectfully 

request that the Court enter its Order staying discovery or for protective order, under 

Fed. R. Civ. P. 26(c), and to stay entry of a scheduling order.  Defendants have filed a dispositive 

motion to dismiss the plaintiff’s claims that, if granted, will resolve all of the causes of action 

and the entirety of the action.  Furthermore, additional good cause exists for discovery to be 

stayed pending a ruling by the Court on the motion to dismiss.  As reasons for this motion, 

defendants state: 

1. Plaintiff Samuel Lipari originally filed this lawsuit in the Circuit Court of Jackson 

County, Missouri.  Mr. Lipari purports to bring these claims as the alleged “assignee” of the 

now-defunct entity known as Medical Supply Chain, Inc. 

2. The defendants removed the Missouri state court case to the United States District 

Court for the Western District of Missouri.  That court recently transferred the case to this 

District. 

3. This Court is very familiar with the substantial history of Medical Supply Chain, 

Inc. and Mr. Lipari in filing lawsuits, a number of which have been resolved by motion in this 
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Court.  See, e.g., Medical Supply Chain, Inc. v. U.S. Bancorp, et al., 2003 WL 21479192 (D. 

Kan., Jun. 16, 2003); Medical Supply Chain, Inc. v. Neoforma, Inc., et al., 419 F. Supp.2d 1316 

(D. Kan. 2006); Medical Supply Chain, Inc. v. General Elec. Co., 2004 WL 956100 (D. Kan., 

Jan. 29, 2004). 

4. This lawsuit, purportedly brought by Mr. Lipari on behalf of Medical Supply 

Chain, Inc., is the third effort by Lipari/Medical Supply Chain to file suit against U.S. Bancorp 

and U.S. Bank.  Defendants believe that the plaintiff’s claims are barred for a number of reasons 

set forth in their motion to dismiss filed on April 25, 2007.  Among other things, Lipari is not the 

proper party to file these claims, Lipari has no standing, the claims are barred by res judicata, the 

complaint must be dismissed under Fed. R. Civ. P. 8 and the allegations fail to state a claim upon 

which relief may be granted under Fed. R. Civ. P. 12(b)(6).  (Defendants hereby incorporate the 

arguments set forth in their motion as further basis for good cause to be found that discovery has 

stayed.) 

5. These defendants have already been put to much expense in defending several 

lawsuits, not only responding to various pleadings filed by Medical Supply Chain, Inc. or 

Mr. Lipari that have no basis in law or fact, but also having filed motions for sanctions.  To date, 

this Court has awarded defendants in the various cases mentioned above nearly $100,000 in their 

favor and against Medical Supply Chain, Inc. or its previous counsel (to the knowledge of the 

undersigned none of which has been paid).  Before the defendants or the pro se plaintiff are put 

to further expense of money and time, defendants request that the Court enter a stay of any 

discovery and scheduling orders in this case pending a ruling upon their motion to dismiss. 

6. A stay pending ruling on the motion to dismiss would be efficient and economical 

under the circumstances.  Plaintiff cannot legitimately assert that he would suffer prejudice as a 
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result of the stay or protective order that the defendants seek.  Any argument that delay caused by 

the entry of an Order pursuant to Rule 26(c) is insufficient to preclude a protective order.  See 

Niv v. Hilton Hotels Corp., 2007 WL 510113 *2 (S.D.N.Y., Feb. 15, 2007). 

7. The defendants’ motion to dismiss has not been interposed for an improper 

purpose, nor to harass or cause unnecessary delay.  The arguments are well-grounded in law.  The 

interests of judicial economy would clearly be advanced, at this juncture, by staying discovery in 

this action pending a decision on the dispositive motion.  In particular, resolution of the pending 

dispositive motion would likely dispose of the entire action.  See Merrill Lynch, Pierce, 

Fenner & Smith, Inc. v. Coors, 357 F. Supp.2d 1277, 1280 (D. Colo. 2004).  The parties’ 

resources should not be unnecessarily drained while the dispositive motion is pending.  Spencer 

Trask Software and Information Servs., LLC v. RPost Int’l Ltd., 206 F.R.D. 367, 368 (S.D.N.Y. 

2002). 

8. Under Fed. R. Civ. P. 26(c), this Court has discretion to limit or stay discovery for 

good cause shown.  Particularly where, as here, there is a pending dispositive motion, the stay is 

only for a short period of time until the motion is ruled and the opposing party would not be 

prejudiced, then a protective order is appropriate and good cause exists.  Spencer Trask, 206 

F.R.D. at 368. 

9. Based upon the above and foregoing, defendants can establish “good cause” for 

entry of a stay of discovery and protective order under Fed. R. Civ. P. 26(c).  No just reason can 

exist to compel the parties to engage in expensive discovery particularly given the prior litigation 

history of Medical Supply Chain, Inc., Mr. Lipari and the dispositive nature of defendants’ 

motion. 

08-3187 Medical Supply Chain vs. Neoforma Volume IX  3313



2061551.1 4 

WHEREFORE, for all of these reasons and for good cause shown, defendants pray that 

the Court enter an Order staying discovery and for protective order under Fed. R. Civ. P. 26(c), 

to stay entry of any scheduling order until a ruling is made on the dispositive motion, and for 

such other and further relief as the Court deems proper, equitable and just. 

/s/ Mark A. Olthoff  
MARK A. OLTHOFF KS Fed. #70339 
SHUGHART THOMSON & KILROY, P.C. 
1700 Twelve Wyandotte Plaza 
120 W 12th Street 
Kansas City, Missouri  64105 
(816) 421-3355 
(816) 374-0509 (FAX) 
 
ANDREW M. DeMAREA KS #16141 
JAY E. HEIDRICK KS #20770 
SHUGHART THOMSON & KILROY, P.C. 
32 Corporate Woods, Suite 1100 
9225 Indian Creek Parkway 
Overland Park, Kansas  66210 
(913) 451-3355 
(913) 451-3361 (FAX) 
 
ATTORNEYS FOR DEFENDANTS 

 
 
 

CERTIFICATE OF SERVICE 

I hereby certify that a copy of the above and foregoing was served via United States mail, 
postage prepaid, on this 7th day of May, 2007 to: 

Mr. Samuel K. Lipari 
297 NE Bayview 
Lee’s Summit, MO  64064 
 
Plaintiff 
 
 
 

/s/ Mark A. Olthoff  
Attorney for Defendants 
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IN THE UNITED STATES COURT 
DISTRICT OF KANSAS 

SAMUEL K. LIPARI,     ) 
       ) 
    Plaintiff,  ) 
       ) 
 v.      ) Case No. 2:07-cv-02146-CM-DJW 
       ) 
U.S. BANCORP and     ) 
U.S. BANK NATIONAL ASSOCIATION, ) 
       ) 
    Defendants.  ) 
 

ENTRY OF APPEARANCE 

The undersigned attorney, Jay E. Heidrick of Shughart Thomson & Kilroy, P.C., enters his 

appearance on behalf of the defendants in the above-captioned matter.   

  

/s/ Jay E. Heidrick  
MARK A. OLTHOFF KS Fed. #70339 
SHUGHART THOMSON & KILROY, P.C. 
1700 Twelve Wyandotte Plaza 
120 W 12th Street 
Kansas City, Missouri  64105 
molthoff@stklaw.com 
(816) 421-3355 
(816) 374-0509 (FAX) 
 
ANDREW M. DeMAREA KS #16141 
JAY E. HEIDRICK KS #20770 
SHUGHART THOMSON & KILROY, P.C. 
32 Corporate Woods, Suite 1100 
9225 Indian Creek Parkway 
Overland Park, Kansas  66210 
ademarea@stklaw.com 
jheidrick@stklaw.com 
(913) 451-3355 
(913) 451-3361 (FAX) 
 
ATTORNEYS FOR DEFENDANTS 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of the above and foregoing was served via United States mail, 
postage prepaid, on this 10th day of May, 2007 to: 

Mr. Samuel K. Lipari 
297 NE Bayview 
Lee’s Summit, MO  64064 
 
Plaintiff 
 
 
 

/s/ Jay E. Heidrick  
Attorney for Defendants 
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IN THE UNITED STATES COURT 
DISTRICT OF KANSAS 

SAMUEL K. LIPARI,     ) 
       ) 
    Plaintiff,  ) 
       ) 
 v.      ) Case No. 2:07-cv-02146-CM-DJW 
       ) 
U.S. BANCORP and     ) 
U.S. BANK NATIONAL ASSOCIATION, ) 
       ) 
    Defendants.  ) 
 

DEFENDANTS’ MEMORANDUM IN OPPOSITION TO PLAINTIFF’S 
MOTION TO STRIKE DEFENDANTS’ MOTION TO DISMISS 

Plaintiff’s Motion to Strike Defendants’ Motion to Dismiss should be denied.  Plaintiff’s 

arguments, like this lawsuit, are meritless. 

The defendants have not “lost” their Motion to Dismiss.  To the contrary, the United States 

District Court for the Western District of Missouri granted the defendants’ request for alternative 

relief and transferred the matter to this Court.  Defendants have only recently filed in this Court their 

Motion to Dismiss, which the Western District of Missouri did not address prior to transfer.  

Contrary to plaintiff’s assertion, it was not “lost” or denied and does not constitute a “second” (or 

“fifth”) motion to dismiss these claims–it is the first dispositive motion in this case. 

The plaintiff also makes the untenable argument that U.S. Bancorp and U.S. Bank were 

compelled to appeal this Court’s dismissal of the state law claims in the prior case.  Whether 

defendants may have had the option to appeal the Court’s ruling declining to assert supplemental 

jurisdiction over the state law claims, they clearly were not required to do so.  Plaintiff’s argument 

and the authorities he relies upon do not support his position. 

Next, the plaintiff asserts that the United States Court of Appeals for the Tenth Circuit has 

sole federal jurisdiction over these state claims by reason of the appeal in Medical Supply Chain, Inc. 
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v. Novation, Case No. 06-3331 (appealing this Court’s Case No. 05-CV-2299-CM and reported at 

419 F. Supp.2d 1316 (D. Kan. 2006)) (“Medical Supply II”).  If that is the case, this matter should be 

dismissed because there is a prior suit involving the identical causes of action and allegations 

between these parties.  Claim splitting is prohibited, and Lipari’s own arguments show he has no 

justification for filing the same lawsuit in Missouri state court thereby wasting judicial resources and 

unnecessarily forcing these defendants to incur the cost and time to defend more meritless claims.  

By plaintiff’s own admission, either his Motion to Strike or this lawsuit is frivolous.  Plainly, both 

lack any merit. 

As briefed in defendants’ Motion to Dismiss, plaintiff’s arguments further show he does not 

have standing to maintain this action.  If the Tenth Circuit has jurisdiction over the plaintiff’s claims, 

this proves that any right to bring a cause of action belongs solely to the corporation, Medical Supply 

Chain, Inc., and not Mr. Lipari.  Accordingly, this matter should be dismissed. 

In its earlier Order dismissing Medical Supply II, this Court ruled that Medical Supply’s prior 

claims should be dismissed for multiple reasons, including that the complaint violated 

Fed. R. Civ. P. 8.  The Court also denied Medical Supply an opportunity to amend.  While the Court 

may not have addressed the Rule 12(b)(6) grounds for dismissal of the state claims, it identified an 

equally justifiable ground for dismissal under Rule 8 which is deemed a dismissal with prejudice for 

purposes of res judicata.  See Micklus v. Greer, 705 F.2d 314, 317 n.3 (8th Cir. 1983) (noting that 

dismissal under Rule 8 without leave to amend is deemed dismissal on the merits sufficient to trigger 

res judicata); see also Landscape Properties, Inc. v. Whisenhunt, 127 F.3d 678, 683 (8th Cir. 1997) 

(“It is well settled that denial of leave to amend constitutes res judicata on the merits of the claims 

which were the subject of the proposed amendment.”); cf. Serrano v. Union Planters Bank, N.A., 

2007 WL 951612 (W.D. Tex., Mar. 19, 2007) (dismissing claims inter alia for failing to meet Rule 8 
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standards and res judicata).  Whether the defendants appealed this Court’s decision to not exercise 

supplemental jurisdiction over the state law claims in Medical Supply II is irrelevant, as that was 

only one of several reasons the Court cited in dismissing the matter.  The Court also dismissed the 

entire Complaint in Medical Supply II for failure to comply with Rule 8. 

Assuming Mr. Lipari is a valid assignee, he can obtain no greater rights than held by Medical 

Supply.  Because res judicata would bar Medical Supply from asserting this suit, Mr. Lipari is 

likewise barred and this matter should be dismissed with prejudice. 

WHEREFORE, for the foregoing reasons, defendants respectfully request the Court deny 

plaintiff’s Motion to Strike Defendant’s Motion to Dismiss and grant all relief sought by the 

defendants in their pending Motion to Dismiss. 

 
 
/s/ Mark A. Olthoff  
MARK A. OLTHOFF KS Fed. #70339 
SHUGHART THOMSON & KILROY, P.C. 
1700 Twelve Wyandotte Plaza 
120 W 12th Street 
Kansas City, Missouri  64105 
(816) 421-3355 
(816) 374-0509 (FAX) 
 
ANDREW M. DeMAREA KS #16141 
JAY E. HEIDRICK KS #20770 
SHUGHART THOMSON & KILROY, P.C. 
32 Corporate Woods, Suite 1100 
9225 Indian Creek Parkway 
Overland Park, Kansas  66210 
(913) 451-3355 
(913) 451-3361 (FAX) 
 
ATTORNEYS FOR DEFENDANTS 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that the above and foregoing was filed via electronic case 
filing this 17th day of May, 2007, with a true and correct copy being delivered via United States 
mail, postage prepaid, to: 

Mr. Samuel K. Lipari 
297 NE Bayview 
Lee’s Summit, MO  64064 
 
Plaintiff 
 
 
 

/s/ Mark A. Olthoff  
Attorney for Defendants 
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1Wolf v. United States,  157 F.R.D. 494, 495 (D. Kan. 1994) (citing Kutilek v. Gannon, 132
F.R.D. 296, 297-98 (D. Kan. 1990)).

2Kutilek, 132 F.R.D. at 297 (citations omitted)..

DJW/bh

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

SAMUEL K. LIPARI,

Plaintiff,
v. CIVIL ACTION

No. 07-2146-CM-DJW
U.S. BANCORP, et al.,

Defendants.

MEMORANDUM AND ORDER

Pending before the Court is Defendants’ Motion to Stay Entry of Schedule, Stay Discovery

and for Protective Order (doc. 28).  Plaintiff has filed no opposition to the motion.  For the reasons

set forth below, the Court will grant the motion.

As a general rule, discovery and other pretrial proceedings are not stayed in this district

based merely on the pendency of dispositive motions.  It is well settled, however, that the Court may

enter such a stay until a pending motion is decided “where the case is likely to be finally concluded

as a result of the ruling thereon; where the facts sought through uncompleted discovery would not

affect the resolution of the motion; or where discovery on all issues of the broad complaint would

be wasteful and burdensome.”1  The decision whether to stay discovery and other pretrial

proceedings rests within the sound discretion of the Court.2

Upon careful review of the record in this case, the Court concludes that a stay of discovery

and all other pretrial proceedings is warranted.  Accordingly, Defendants’ motion is granted, and
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2

all pretrial and Rule 26 proceedings, including the planning conference, scheduling conference, Rule

26(a)(1) disclosures, and discovery, are hereby stayed until the Court has ruled on the pending

Motion to Dismiss (doc. 22).

IT IS SO ORDERED.

Dated in Kansas City, Kansas on this 24th day of May, 2007.

s/ David J. Waxse                       
David J. Waxse
U.S. Magistrate Judge

cc: All counsel and pro se parties
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IN THE UNITED STATES COURT 
DISTRICT OF KANSAS 

SAMUEL K. LIPARI,     ) 
       ) 
    Plaintiff,  ) 
       ) 
 v.      ) Case No. 2:07-cv-02146-CM-DJW 
       ) 
U.S. BANCORP and     ) 
U.S. BANK NATIONAL ASSOCIATION, ) 
       ) 
    Defendants.  ) 
 

DEFENDANTS’ RESPONSE TO PLAINTIFF’S OBJECTION  
TO STAY OF DISCOVERY UNDER RULE 72.1.4 

Plaintiff’s “objection” should be overruled.  Magistrate Waxse’s decision to stay discovery 

pending defendant’s Motion to Dismiss was proper in this matter.  Whether to stay discovery is a 

decision that is firmly vested in the sound discretion of the trial court.  See Kutilek v. Gannon, 132 

F.R.D. 296, 297 (D. Kan. 1990).  It is appropriate to stay discovery where a pending dispositive 

motion will likely conclude the matter, or where discovery on all issues of the broad complaint 

would be wasteful and burdensome.  See id. at 298. 

The defendants have filed a proper Motion to Dismiss this case.  (See Docket Entry #23.)  If 

granted, the motion would dispose of all issues in this case with prejudice.  As noted in defendant’s 

Motion to Dismiss, this is the third cause of action brought by Mr. Lipari or his company resting on 

the same set of operative facts.  The first case was dismissed by this Court and affirmed by the Tenth 

Circuit.  The second case was dismissed by this Court and is currently pending before the Tenth 

Circuit.  To allow Mr. Lipari to conduct discovery on claims that have already been dismissed twice 

would force the defendants to waste further resources in addition to those already spent in defending 

these baseless claims. 
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Plaintiff’s objection–which appears to challenge the Court’s jurisdiction to enter the stay–is 

meritless.  There can be no question jurisdiction lies here (if there is a case at all).  The lengthy 

recitations of case law concerning appellate jurisdiction in another suit are misguided and have no 

bearing on the stay of discovery.  Plaintiff’s other arguments are likewise baseless. 

For these reasons, defendants request that the District Court uphold the Magistrate’s ruling to 

stay discovery; grant defendants’ Motion to Dismiss; and enter an injunction against Mr. Lipari from 

instituting any further actions on behalf of himself or his company based upon these same or similar 

underlying facts and claims without first showing cause to the Court as to the validity of such cause 

of action.  Defendants also request any other relief to which they are justly entitled. 

 
/s/ Mark A. Olthoff  
MARK A. OLTHOFF KS Fed. #70339 
SHUGHART THOMSON & KILROY, P.C. 
1700 Twelve Wyandotte Plaza 
120 W 12th Street 
Kansas City, Missouri  64105 
molthoff@stklaw.com 
(816) 421-3355 
(816) 374-0509 (FAX) 
 
ANDREW M. DeMAREA KS #16141 
JAY E. HEIDRICK KS #20770 
SHUGHART THOMSON & KILROY, P.C. 
32 Corporate Woods, Suite 1100 
9225 Indian Creek Parkway 
Overland Park, Kansas  66210 
ademarea@stklaw.com 
jheidrick@stklaw.com 
(913) 451-3355 
(913) 451-3361 (FAX) 
 
ATTORNEYS FOR DEFENDANTS 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of the above and foregoing was served via United States mail, 
postage prepaid, on this 8th day of June, 2007 to: 

Mr. Samuel K. Lipari 
297 NE Bayview 
Lee’s Summit, MO  64064 
Plaintiff 
 
 

/s/ Mark A. Olthoff  
Attorney for Defendants 
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

SAMUEL K. LIPARI, )
)

Plaintiff, )
) CIVIL ACTION

v. )
) No. 07-2146-CM
) 

US BANCORP NA and )
US BANK NA, )

)
Defendants. )

                                                                              )

MEMORANDUM AND ORDER

Plaintiff Samuel K. Lipari brings this action against defendants US Bancorp NA and

US Bank NA.  This matter is before the court on plaintiff’s Motion to Strike Defendants’ Motion to

Dismiss (Doc. 25). 

Plaintiff filed the instant action in Jackson County Circuit Court on November 28, 2006

(Jackson County Case No. 0616-CV-32307).  On December 13, 2006, defendants removed the

action to the United States District Court for the Western District of Missouri, Western Division, on

the basis of diversity.  Defendants filed a motion to dismiss the case or alternatively to transfer the

case to this court.  On April 11, 2007, the United States District Court for the Western District of

Missouri granted defendants’ motion and transferred the case to this court.  On April 25, 2007,

defendants filed Defendants’ Motion to Dismiss Plaintiff’s Complaint (Doc. 22).  Instead of

responding to defendants’ motion to dismiss, plaintiff filed a motion to strike the motion to dismiss.  

Plaintiff requests that the court to strike defendants’ motion to dismiss because (1) similar

motions were denied in other cases and (2) the Tenth Circuit Court of Appeals has exclusive

jurisdiction over these claims.  Plaintiff’s arguments are without merit.  In plaintiff’s motion, he

08-3187 Medical Supply Chain vs. Neoforma Volume IX  3335



-2-

refers to motions and rulings in previous cases.  Motions to dismiss filed in prior lawsuits do not

prevent defendants from filing a motion to dismiss in this action.  Additionally, judgment has not

been entered in this case and no appeal has been filed; jurisdiction remains with this court, not the

Tenth Circuit.  

Plaintiff appears to argue that this case is the “same case or controversy” as previous actions

“variously styled Medical Supply Chain v. US Bancorp N A, et al, Medical Supply Chain v.

Novation, et al KS Case No. 02-cv-02539-CM, W. Dist. Mo. Case No 05-0210-CV-W-ODS and

Medical Supply Chain v. Novation, et al 05-cv-02299-KHV-GLR . . .”  (Pl.’s Mot. to Strike at p.1). 

If plaintiff’s claims are identical to claims that have been adjudicated in a prior action, he should

consider whether his claims in this case are appropriate under res judicata and collateral estoppel

and address the issue in his response to defendants’ motion to dismiss.  After reviewing the record in

this case, the court finds that defendants are not prohibited from filing their motion to dismiss.  

IT IS THEREFORE ORDERED that plaintiff’s Motion to Strike Defendants’ Motion to

Dismiss (Doc. 25) is denied.  Plaintiff has twenty-three days from the date of this order to file his

response to defendants’ Motion to Dismiss.  Defendants have twenty-three days from the date

plaintiff files his response to file their reply.  

Dated this 20th  day of August 2007, at Kansas City, Kansas.

  
 s/ Carlos Murguia                    

   CARLOS MURGUIA
   United States District Judge
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IN THE UNITED STATES COURT  

DISTRICT OF KANSAS  

SAMUEL K. LIPARI,         )  

               )  

    Plaintiff,        )  

               )  

   v.          ) Case No. 2:07-cv-02146-CM 

               )  

U.S. BANCORP and         )  

U.S. BANK NATIONAL ASSOCIATION,  )  

               )  

    Defendants.       )  

 

ENTRY OF APPEARANCE  

 

 The undersigned attorney, Dennis Hawver, enters his appearance on behalf 

of the plaintiff in the above-captioned matter.   

Respectfully submitted, 
 
/s/ Dennis Hawver 
______________________ 
Ira Dennis Hawver 8337 
6993 Highway 92 
Ozawkie, Kansas 66070 
Telephone (785) 876 2233 
Fax (785) 876 3038 
hawverlaw@earthlink.net 

             Attorney for plaintiff  

CERTIFICATE OF SERVICE  

 I hereby certify that a copy of the above and foregoing was served via 

electronic case filing, on this 11th day of September, 2007 to:  
 

 

 

 

 

MARK A. OLTHOFF KS Fed. #70339  

SHUGHART THOMSON & KILROY, P.C.  

1700 Twelve Wyandotte Plaza  

120 W 12th Street  

Kansas City, Missouri  64105  

molthoff@stklaw.com  
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(816) 421-3355  

(816) 374-0509 (FAX)  

  

ANDREW M. DeMAREA KS #16141  

JAY E. HEIDRICK KS #20770  

SHUGHART THOMSON & KILROY, P.C.  

32 Corporate Woods, Suite 1100  

9225 Indian Creek Parkway  

Overland Park, Kansas  66210  

ademarea@stklaw.com  

jheidrick@stklaw.com  

(913) 451-3355  

(913) 451-3361 (FAX)  

  

ATTORNEYS FOR DEFENDANTS  

 
/s/ Dennis Hawver 
Ira Dennis Hawver 8337 

        Attorney for plaintiff 
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IN THE UNITED STATES COURT  

DISTRICT OF KANSAS  

SAMUEL K. LIPARI,         )  

              )  

    Plaintiff,        )  

              )  
   v.          ) Case No. 2:07-cv-02146-CM  

              )  

U.S. BANCORP and         )  

U.S. BANK NATIONAL ASSOCIATION,  )  

              )  

    Defendants.       )  

 

REPLY TO MOTION TO DISMISS  

 

 Comes now the plaintiff Samuel K. Lipari through his attorney Dennis Hawver and makes the 

following timely reply to the defendants’ motion to dismiss (Doc.# 22). 

1. Defendants’ contention that Plaintiff Lipari does not have standing or legal capacity to assert a 

claim on behalf of a dissolved corporation (Medical Supply Chain, Inc.).   

 

The defendants’ contention is frivolous in that it contradicts clearly established law, both state and 

federal rules, statutes, the US Supreme Court and controlling case law for this jurisdiction and the State of 

Missouri court where the complaint was filed.  

Federal courts recognize that corporation dissolution does not end the assignable rights to pursue 

claims. The dissolution of a firm need not abate suits by or against it, Canadian Ace Brewing Co. v. Joseph 

Schlitz Brewing Co., 629 F.2d 1183, 1185-86 (7th Cir. 1980), since "the dissolved corporation might have a 

successor that could be substituted for it and the suit continue." BondPro Corp. v. Siemens Power 

Generation, Inc., 463 F.3d 702, 705 (7th Cir. 2006). 

In Levy v. Liebling, 238 F.2d 505 (7th Cir. 1956), cert. denied, 353 U.S. 936, 77 S.Ct. 812, 1 

L.Ed.2d 759 (1957) the question was raised as to the ability of former shareholders to bring an action on a 

judgment, after the corporation was dissolved. The decision allowed the shareholders to maintain a cause of 

action on the judgment, recognized the rights of former shareholders to succeed, in their individual 

capacities, to rights owned by their corporation prior to its dissolution. The prevailing rule is the general 

principle that property of a dissolved corporation passes to its stockholders, who can then maintain an 

action on the property. (Fletcher, supra, § 8224, 19 Am.Jur.2d Corporations § 1659). 

Samuel Lipari is the assignee of all rights and interests of the dissolved Missouri corporation 

Medical Supply Chain, Inc. and is identified as such in the complaint.  
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“The assignment by Deer Wood to Smith of its rights, title and interest under the purchase contract 

is within the bounds of "winding up" its business and affairs after the corporation was dissolved. § 

351.476.1(5). We find assignment of contract rights of a dissolved corporation to be allowable under 

Missouri law.” 

 

Smith v. Taylor-Morley, Inc., 929 S.W.2d 918 at 924 (Mo. App. E.D., 1996). 

Federal statutes governing civil actions permit Samuel Lipari to pursue his claims as an assignee. 

28 U.S.C. § 1654 ensures that individuals may appear pro se. Section 1654 states: "In all courts of the 

United States the parties may plead and conduct their own cases personally or by counsel as, by the rules of 

such courts, respectively, are permitted to manage and conduct causes therein."  

This court has to look to Missouri state law to determine Samuel Lipari’s capacity as a plaintiff. 

F.R.Civ P. Rule 17 relies on the corporation law of Missouri to determine the capacity of a party after 

dissolution. Rule 17(b) provides that issues of capacity are determined by the law of the individual's 

domicile. Esposito v. United States, No. 03-3183 at pg.1 (Fed. 10th Cir. 5/26/2004) (Fed. 10th Cir., 2004).   

Missouri courts have determined this issue under Missouri corporation statutes: 

 “Section 351.525 mandated every statutory trustee to be named in a suit after dissolution of a 

corporation. However, § 351.525 was repealed on May 29, 1991. Because of this statute's repeal, 

with no provision under current Missouri law replacing it, we find that Deer Wood's assignment of 

its rights, title and interest under the contract is valid.”  
 

Smith v. Taylor-Morley, Inc., 929 S.W.2d 918 (Mo. App. E.D., 1996)  

In Vermont Agency of Natural Resources v. United States ex rel. Stevens, 529 U.S. 765, 773, 120 

S.Ct. 1858, 146 L.Ed.2d 836 (2000), the Supreme Court stated in no uncertain terms that "the assignee of a 

claim has standing to assert the injury in fact suffered by the assignor."  

  This court is collaterally estopped from judgment that Samuel Lipari cannot represent himself pro 

se. Plaintiff has been determined to have standing to bring claims based on the assigned interest in his 

dissolved corporation. The Missouri state trial, appellate and supreme courts have already determined this 

issue as it applies to Samuel Lipari on claims formerly held by Medical Supply Chain, Inc. against the US 

Bank defendants alleged co-conspirators identified in conduct controlling the US Bank defendants’ 

litigation in a relationship of privity. See ¶¶ 220-224 of plaintiff’s complaint. “The doctrine of collateral 

estoppel prevents a second litigation of the same issues between the same parties or those in privity with 

the parties.”  Reed v. McKune, 298 F.3d 945, 950 (10th Cir.  2002) (emphasis added).   

 Samuel K. Lipari v. Judge Michael W. Manners of the Circuit Court Of Jackson  County, Missouri, 
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(Petition for Writ of Mandamus) Case 68703, (W. Dist of Missouri State Court of Appeals. 2007) heard 

and rendered a decision on law declining the issuance of a writ related to the Medical Supply Chain, Inc. 

assigned claims Lipari was pursuing in state trial court and appellate court pro se  without dismissing for 

lack of jurisdiction. Similarly, the Missouri State Supreme Court is hearing Samuel K. Lipari v. Judge 

Michael W. Manners of the Circuit Court Of Jackson  County, Missouri, (Petition for Writ of Mandamus) 

and has not declined jurisdiction on the basis of Lipari’s standing: 

"'Regardless of the merits of appellants' claims, without standing, the court cannot entertain the 

action.'" Pace Constr. Co. v. Missouri Highway & Transp. Comm'n, 759 S.W.2d 272, 274 (Mo. 

App. W.D. 1988) (quoting Champ v. Poelker, 755 S.W.2d 383, 386-87 (Mo. App. E.D. 1988)).” 

 

Blue Cross and Blue Shield of Missouri v. Nixon, 81 S.W.3d 546 (Mo. Ct. App., 2002). 

 The Western District of Missouri and the Eight Circuit Court of Appeals have also heard the 

standing issue that was raised against Samuel Lipari acting pro se. Each state and federal court was 

required to determine their jurisdiction in light of notice of Samuel Lipari’s pro se status as an assignee or 

trustee and a record before the courts identifying the challenges:  

“Standing cannot be waived, may be raised at any time by the parties, and may even be addressed 

sua sponte by the trial court or an appellate court. Id. "'[I]f a party lacks standing, the court must 

dismiss the case because it does not have jurisdiction of the substantive issues presented.'" Id. 
(quoting Farmer v. Kinder, 89 S.W.3d 447, 451 (Mo. banc 2002)).” 

 

Cook v. Cook, No. WD 63209 at pg. 1 (MO 9/14/2004) (Mo, 2004) 

 

In Samuel K. Lipari v. General Electric Company, et al. 16th Cir. Missouri State Case. No. 0616-

CV-07421, the issue of whether Samuel Lipari as an assignee of interest from the dissolved Missouri 

corporation Medical Supply Chain, Inc. had standing to represent himself pro se was raised by John K. 

Power, the counsel for Neoforma and Novation, alleged to be co-conspirators of the US Bank defendants in 

the conduct complained of in this action and who also represented the General Electric defendants. The 

doctrine of collateral estoppel or issue preclusion precludes a court from reconsidering an issue previously 

decided in a prior action. Estate of True v. C.I.R., 390 F.3d 1210, 1232 (10th Cir.2004). Missouri state law 

finds preclusive effect in identical circumstances and applies it preclusion to jurisdictional issues. See 

Woods v. Mehlville Chrysler-Plymouth, 198 S.W.3d 165 at 168 (Mo. App., 2006).  

The court is required to look to Missouri state law to determine the preclusive effect of the 

proceedings in Lipari v. General Electric et al , W. Dist. of Missouri No. 06-0573-CV-W-FJG on this 
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federal district court action. See McFarland v. Childers, 212 F.3d 1178, 1185 (10th Cir.2000) also 

Pittsburg County Rural Water Dist. v. McAlester, 358 F.3d 694 at 708 (10th Cir., 2004). 

The US District Court of the Western District of Missouri and the Eighth Circuit Court of Appeals 

in Samuel Lipari v. General Electric Company, et al. W.D. MO. Case no. 06-0573-CV-W-FJG and  In Re 

Samuel K. Lipari, (Petition for Writ of Mandamus) Case No. 06-3546, (8th Cir. 2006) necessarily 

determined standing of Samuel Lipari to represent the assigned interests of his dissolved corporation pro se 

in now final judgments that did not expressly litigate the issue but are never the less issue preclusive on 

standing. See Gospel Missions of America v. City of Los Angeles, 2002 C09 585 at ¶33 (USCA9, 2002). 

 The defendants’ argument that judicial estoppel prevents Lipari from now  asserting his state law 

claims in his personal capacity is frivolous. Lipari’s status is consistent with the status described in 

preceding litigation in the court and the Tenth Circuit where Lipari gave notice of the dissolution of 

Medical Supply Chain, Inc., the assignment of its rights to himself and his need to be substituted as the 

plaintiff.  Lipari’s status was changed and Medical Supply dissolved solely as a result of the defendants’ 

continuing unlawful actions to keep Lipari out of the hospital supply market, consistent with the conduct 

averred by Lipari in his previous litigation and that of Medical Supply Chain, Inc. Lipari’s complaint does 

not violate conventions against inconsistent pleading, therefore it does not meet the judicial estoppel 

requirement of Johnson v. Lindon City Corp., 405 F.3d 1065, 1069 (10th  Cir. 2005). 

2. Defendants’ contention that the complaint fails to comply with Fed. R. Civ. P. Rule 8. 

 

 Although a plaintiff need not precisely state each element of his claims, he must plead minimal 

factual allegations on those material elements that must be proved. See Hall v. Bellmon, 935 F.2d 1106, 

1110 (10th Cir. 1991). "Rule 8 does not set out a page limit, but rather requires that `[e]ach averment of a 

pleading shall be simple, concise, and direct.'" Oil Express Nat'l, Inc. v. D'Alessandro, No. 96 C 1528, 1997 

WL 613276, at *2 (N.D.Ill. Sept.26, 1997).The plaintiff’s claims meet the concise requirements of Rule 8 

averments:  

“Rule 8 does not require a "short and plain complaint," but rather a "short and plain statement of the 

claim." FED. R.CIV.P. 8(a)(2) (emphasis added)... Moreover, it is "each averment of a pleading" 

that Rule 8(e)(1) states "shall be simple, concise, and direct" — not each pleading itself.”  

 
Ciralsky v. C.I.A., 355 F.3d 661 at 670 (D.C. Cir., 2004). The plaintiff’s claims are stated with short 

concise averments of only the elements required to sustain each claim. However, the plaintiff’s case is 
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complex and includes multiple claims based on the conduct of both defendants many agents and 

employees. Rule 8(a)(2) "must be applied with some logic and common sense. The length of a pleading 

will depend upon a number of factors, not the least of which is the complexity of the case." In re Catanella, 

E.F. Hutton & Co., Inc., 583 F.Supp. at 1401. See also Untracht v. Fikri, 368 F.Supp.2d 409 (W.D. Pa., 

2005). While the trial court’s dismissal of Medical Supply Chain v. Novation, et al 05-cv-02299-CM, now 

under review in the Tenth Circuit was based in part on a prolix complaint, that complaint’s detail like this 

complaint’s is a direct response to Mr. Olthoff’s assertions that Rule 8 pleading is insufficient to state a 

claim.  

 Under Fed.R.Civ.P. 8(e) this simplified "notice pleading" "is made possible by the liberal 

opportunity for discovery and the other pretrial procedures established by the Rules to disclose more 

precisely the basis of both claim and defense and to define more narrowly the disputed facts and issues." 

Brejcak v. County of Bucks, 2004 WL 377675, *2 (E.D.Pa.2004); Conley v. Gibson, 355 U.S. 41, 47-48, 78 

S.Ct. 99, 2 L.Ed.2d 80 (1957). However the plaintiff and his predecessor in interest have never had the 

opportunity for this liberal discovery. 

3. Defendants’ contention that the claims in Lipari’s complaint are barred by res judicata.   

 

 The prior dismissals do not preclude the present claims. Medical Supply Chain v. Novation, et al, KS 

Case No. 02-cv-02539-CM has been appealed and is not a final judgment for claim or issue preclusion 

purposes.  

 The court’s order denying the plaintiff’s motion to strike suggested addressing the defendants’ res 

judicata arguments in a reply: 

“Plaintiff appears to argue that this case is the “same case or controversy” as previous actions 
“variously styled Medical Supply Chain v. US Bancorp N A, et al, Medical Supply Chain v. 

Novation, et al KS Case No. 02-cv-02539-CM, W. Dist. Mo. Case No 05-0210-CV-W-ODS and 

Medical Supply Chain v. Novation, et al 05-cv-02299-KHV-GLR . . .”  (Pl.’s Mot. to Strike at p.1).  

If plaintiff’s claims are identical to claims that have been adjudicated in a prior action, he should 

consider whether his claims in this case are appropriate under res judicata and collateral estoppel 

and address the issue in his response to defendants’ motion to dismiss.” 

 

Order 8/20 at page 2. 

 

 The record of this court reveals there has never been a final judgment in Medical Supply I  as 

required under Fed.R.Civ.P. 58 and the doctrine of Claim Preclusion is inapplicable. The only judgment in 

the case is a June 9th, 2005 entry limited to the attorney fees of $23,956.00 awarded as a sanction against 
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Medical Supply’s former counsel Bret Landrith. Document 64 on the appearance docket in Medical Supply 

Chain, Inc. v. US Bancorp, NA, et al, case no. 02-2539-CM (“Medical Supply I”) Case 2:05-cv-02299-CM-

GLR This judgment does not resolve any of the claims in the plaintiff’s complaint. 

 The first requirement for claim preclusion-- see Restatement (Second) of Judgments § 13 & cmt. 

g—is that there be a final judgment in the prior case. Id. §§ 13, 18-19. For purposes of determining the 

finality of an order, it must dispose of all claims. (Ordinarily, a judgment is not final unless it disposes of 

all claims against all parties)  Avx Corp. v. Cabot Corp., 424 F.3d 28 (Fed. 1st Cir., 2005).  

 The Supreme Court case most often cited for preclusion effect of a prior 12(b)(6) dismissal was a 

dismissal in entirety:  

“2. The Rule 12(b)(6) dismissal that was the source of the Supreme Court's oft-cited footnote in 

Federated Dep't Stores, Inc. v. Moitie, 452 U.S. 394, 101 S.Ct. 2424, 69 L.Ed.2d 103 (1981), stating 

that "[t]he dismissal for failure to state a claim under Federal Rule of Civil Procedure 12(b)(6) is a 

`judgment on the merits,'" id. at 399 n. 3, 101 S.Ct. 2424, was likewise a dismissal of "all of the 

actions `in their entirety,'" id. at 396, 101 S.Ct. 2424.”  

 

Avx Corp. v. Cabot Corp., 424 F.3d 28 at fn 2 (Fed. 1st Cir., 2005). By dismissing Medical Supply’s state 

claims without prejudice in Medical Supply I, a determination not opposed or appealed by the defendants, 

this court elected not to make a preclusive final judgment: “A final judgment embodying the  

dismissal would eventually have been entered if the state claims had been later resolved by the court.” Avx 

Corp. v. Cabot Corp., 424 F.3d 28 at pg 32 (Fed. 1st Cir., 2005). As a non-final judgment, the Medical 

Supply I dismissal was a mere interim order. Id.  

 The plaintiffs’ state claims filed in Missouri state court after dismissal without prejudice were the 

permissible and intended result of the without prejudice distinction. The fact that Medical Supply Chain v. 

Novation, et al includes the US Bank defendants and continues to this day in the Tenth Circuit does not 

preclude the state court action filed by the plaintiff and now questionably removed and transferred to this 

court: 

“Identical cases between the same parties can be pending in a federal district court and a state court 

at the same time. Carter v. Owens Ill., Inc., 261 Ark. 728, 551 S.W.2d 209, 209 (1977). In such 

instances, the first forum to dispose of the case enters a final judgment binding on the parties. Id. at 

210.” 

 

Mountain Pure, LLC v. Turner Holdings, LLC, 439 F.3d 920 at 924 (8th Cir., 2006). Even if res judicata 

was applicable, it would not apply to the plaintiffs’ state law based claims: 

“Even assuming res judicata applies, the doctrine does not bar a subsequent action where, in an 
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earlier action, a court has made an express reservation of right as to future litigation. Cater, 846 

S.W.2d at 176. An express reservation of rights as to litigation on a certain item preserves the 

subject for future adjudication. Miles v. Teague, 251 Ark. 1059, 476 S.W.2d 245, 247 (1972). 

Accordingly,[a] determination by the court that its judgment is "without prejudice" (or words to that 

effect) to a second action on the omitted part of the claim, expressed in the judgment itself, or in the 

findings of fact, conclusions of law, opinion, or similar record, unless reversed or set aside, should 
ordinarily be given effect in the second action.  

 Coleman's Serv. Ctr., Inc., 935 S.W.2d at 296 (quoting Restatement (Second) of Judgments, § 

26(1)(b) (1982)).” 

 

Mountain Pure, LLC v. Turner Holdings, LLC, 439 F.3d 920 at 925 (8th Cir., 2006). 

 

 This diversity action is governed by Missouri state law, Erie R.R. v. Tompkins, 304 U.S. 64, 78, 58 

S.Ct. 817, 82 L.Ed. 1188 (1938) A federal court sitting in diversity jurisdiction applies the substantive law 

and the choice of law provisions of the forum state, which in this case is Kansas. Missouri P.R. Co. v. 

Kansas Gas & Electric Co., 862 F.2d 796, 798 n. 1 (10th Cir.1988). 

a. Fed. R. Civ. P. Rule 54 Final Judgment Requirements Negate Res Judicata Effect of Prior 

Litigation 

 

 Since there has never been a final judgment in earlier litigation between the plaintiff or Medical 

Supply Chain, Inc. his predecessor in interest and the US Bank defendants, res judicata does not apply. 

"Res judicata, or claim preclusion, precludes a party or its privies from relitigating issues that were or could 

have been raised in an earlier action, provided that the earlier action proceeded to a final judgment on the 

merits." King v. Union Oil Co. of Cal., 117 F.3d 443, 445 (10th Cir. 1997).  

 It is clearly established under the controlling law of this jurisdiction that the prior dismissal of the 

plaintiff’s claims without prejudice was not a final judgment. 

“The district court's original order dismissing the defendants' counterclaims without prejudice did 

not satisfy the final judgment rule. Fed. R. Civ. P. 54(b).” 

 

Witherspoon v. Collins, 2002 C10 1113 at ¶ 14 (USCA10, 2002). Under the controlling case law for this 

jurisdiction, the court is required to perform an analysis that excludes the applicability of res judicata 

against the plaintiff:  

“Reed v. McKune, 298 F.3d 946 (10th Cir., 2002), sets out the analysis we must follow here: 

[18]     The doctrine of res judicata prohibits litigation of certain claims based on the resolution 

of an earlier action between the same parties. "Under res judicata, a final judgment on the merits of 

an action precludes the parties . . . from relitigating issues that were or could have been raised in that 

action." Allen v. McCurry, 449 U. S. 90, 94, 101 S. Ct. 411, 66 L. Ed. 2d 308 (1980).” 

 
Witherspoon v. Collins, 2002 C10 1113 at ¶ 17-18 (USCA10, 2002). 

 

b. Missouri State statute permitted Lipari’s refilling of state law claims dismissed without 

prejudice  
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 In Missouri State Court where Lipari filed his state law based claims that have now been removed 

and transferred here over Lipari’s repeated objections, Lipari clearly was not precluded by this court’s 

earlier decisions: "The dismissal of a petition for failure to state a claim, without prejudice, does not 

preclude a plaintiff from reasserting the claim on new factual allegations." Bachman v. Bachman, 997 

S.W.2d 23, 25 (Mo. App. E.D. 1999). In fact, Lipari’s clearly established right to proceed in the present 

action is guaranteed by Missouri statute, Rule 67.01: “This is consistent with Rule 67.01, which permits a 

party to bring another civil action for the same cause that has been dismissed without prejudice unless the 

civil action is otherwise barred.” Bentch v. Clifford, 28 S.W.3d 453 (Mo. App. E.D., 2000). 

 Missouri state preclusion elements are consistent with this jurisdiction: 

“Generally, the doctrine of collateral estoppel (issue preclusion) precludes a party or those in privity 

with that party from relitigating issues that were necessarily and unambiguously decided in a 

previous case and final judgment. In re Marriage of Evans, 155 S.W.3d 90, 96[8] (Mo.App.2004). 

The doctrine applies "when a second suit is between the same parties, or those in privity with them, 

but the cause of action is different." Dodson, 133 S.W.3d at 538[22]. The elements of collateral 

estoppel are: (1) the issue decided in the prior case mirrors that in the present action; (2) the prior 

suit resulted in a final judgment on the merits; (3) the party against whom the doctrine is asserted 

participated as a party or in privity with a party to the prior adjudication; and (4) the party against 

whom the doctrine may apply had a full and fair opportunity to litigate the issue. Evans, 155 S.W.3d 

at 96[9]. 
        Commonly, the term "res judicata" is called claim preclusion and is described as a judicially 

created doctrine designed to inhibit a multiplicity of lawsuits. 66, Inc. v. Crestwood Commons 

Redevelopment 

Page 555 Corp., 998 S.W.2d 32, 42[29] (Mo.banc 1999). The res judicata defense precludes not 

only those issues on which the court in the former suit was required to pronounce judgment, but on 

all points properly belonging to the subject matter of the litigation and which the parties, exercising 

reasonable diligence, might have brought into the case at the time. Chesterfield Village, Inc. v. City 

of Chesterfield, 64 S.W.3d 315, 318[5] (Mo.banc 2002). 

        The elements of res judicata are: (1) identity of the thing sued for; (2) identity of the cause of 

action; (3) identity of the persons or parties to the action; and (4) identity of the quality or status of 

the person for or against whom the claim is made. Evans, 155 S.W.3d at 96[5]. Summarily stated, 

"the distinction between collateral estoppel and res judicata is that collateral estoppel operates only 
as to issues previously litigated, but not as to matters not litigated in the prior action even if they 

might have properly been determined." Vogt v. Emmons, 158 S.W.3d 243, 248 n. 3 

(Mo.App.2005).” 

 

Hollida v. Hollida, 190 S.W.3d 550 (Mo. App., 2006). 

 c. The Controlling Authority for The Kansas District Court Produces the Same Result. 

 The controlling case law for the Kansas District Court is equivalent . Res judicata includes both 

claim preclusion and issue preclusion. Issue preclusion, or collateral estoppel, prevents re-litigation of an 

issue by a party against whom the issue has been conclusively determined in a prior action. Hall v. 

Doering, 997 F.Supp. 1445, 1459 (D.Kan.1998); Am. Home Assurance Co. v. Pac. Indem. Co., 672 F.Supp. 
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495, 498 (D.Kan.1987); Crutsinger v. Hess, 408 F.Supp. 548, 551 (D.Kan.1976); Jackson Trak Group, Inc. 

v. Mid States Port Auth., 242 Kan. 683, 690, 751 P.2d 122, 128 (1988); Phelps v. Hamilton, 122 F.3d 1309, 

1318 (10th Cir. 1997). 

 Res judicata is an affirmative defense on which defendant has the burden of proof. See Fed.R.Civ.P. 

8(c); Nwosun v. Gen. Mills Rests., Inc., 124 F.3d 1255, 1256 (10th Cir.1997). For the doctrine to apply, 

four elements must exist: (1) a judgment on the merits in the earlier action; (2) identity of the parties or 

privies in the two suits; (3) identity of the cause of action in both suits; and (4) a full and fair opportunity 

for plaintiff to litigate the claim in the first suit. Id. at 1257. 

 d. Lack of a Full and Fair Opportunity for Plaintiff to Litigate 

 Neither Medical Supply Chain, Inc. nor its successor in interest Samuel K. Lipari had an opportunity 

to litigate the state law based claims, which were consistently raised in preceding litigation and repeatedly 

dismissed by this court without prejudice. No discovery has ever been permitted. This court did not make 

findings of fact or law in earlier litigation related to the plaintiffs’ state law based claims. Morgan v. City of 

Rawlins, 792 F.2d 975, 978-980 (10th Cir. 1986) (applying Wyoming claim preclusion law, finding that 

where factual issues under Section 1983 were not focus of prior state proceeding, plaintiff did not have full 

and fair opportunity to litigate federal claim and claim preclusion did not bar action under Section 1983). 

 e. The Effect of the Medical Supply I Dismissal Interim Order. 

By dismissing Medical Supply’s state claims without prejudice in Medical Supply I, a 

determination not opposed or appealed by the defendants, the trial court elected not to make a preclusive 

final judgment: “A final judgment embodying the dismissal would eventually have been entered if the state 

claims had been later resolved by the court.” Avx Corp. v. Cabot Corp., 424 F.3d 28 at pg 32 (Fed. 1st Cir., 

2005). As a non-final judgment, the Medical Supply I dismissal was a mere interim order. Id. 

In the Western District of Missouri where the present action was first filed and where the US 

Bancorp defendants have now removed the original supplemental state law contract and trade secret claims, 

it was clearly established law that the plaintiff was not subject to claim preclusion. An interim order that is 

not accompanied by an express entry of final judgment "is subject to revision at any time before the entry 

of judgment adjudicating all the claims and the rights and liabilities of all the parties." Fed.R.Civ.P. 54(b); 

see also, e.g., United States v. Arkansas, 791 F.2d 1573, 1576 (8th Cir.1986). 
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4. Defendants’ contention that the Plaintiff’s complaint fails to state a claim upon which relief may be 

granted under Rule 12(b)(6). 

 

 A Rule 12(b)(6) motion should not be granted unless "it appears beyond doubt that plaintiff can 

prove no set of facts in support of [her] claim which would entitle [her] to relief." GFF Corp. v. Associated 

Wholesale Grocers, Inc., 130 F.3d 1381, 1384 (10th Cir.1997) (further quotations omitted). The Court 

accepts all wellpleaded factual allegations in the complaint as true and draws all reasonable inferences from 

those facts in favor of plaintiff. See Shaw v. Valdez, 819 F.2d 965, 968 (10th Cir.1987). In reviewing the 

sufficiency of plaintiff's complaint, the issue is not whether plaintiff will prevail, but whether plaintiff is 

entitled to offer evidence to support his claims. Although plaintiff need not precisely state each element of 

his claims, he must plead minimal factual allegations on those material elements that must be proved. See 

Hall v. Bellmon, 935 F.2d 1106, 1110 (10th Cir. 1991). 

 The plaintiff has met the pleading requirements for his contract based claims: 

 

“Counter defendants also argue that counter plaintiffs' pleading is insufficient to state a claim 

because "in stating a claim on contract, the pleader should allege the making of a contract, its terms 

and the breach thereof, which must not be left to inference." Thompson v. Phillips Pipe Line Co., 

438 P.2d 146, 200 Kan. 669 (1968). Counter defendants reliance on Kansas case law is misguided. 

"Under standard Erie doctrine, state pleading requirements, so far as they are concerned with the 

degree of detail to be alleged, are irrelevant in federal court even as to claims arising under state 
law." Andresen v. Diorio, 349 F.3d 8, 17 (1st Cir.2003); see also Swierkiewicz v. Sorema N.A., 534 

U.S. 506, 513, 122 S.Ct. 992, 152 L.Ed.2d 1 (2002) (rule 8's simplified pleading standard applies to 

all civil actions).” 

 

The Bradbury Co., Inc. v. Teissier-Ducros, 387 F.Supp.2d 1167 at 1172-73 (D. Kan., 2005). 

See also Litton v. Maverick Paper Co., 354 F.Supp.2d 1209 at 1217 (D. Kan., 2005) (Rule 8(a), 

Fed.R.Civ.P. statement sufficient to give notice of claim.) 

 Lipari has also pled the elements of a contract claim and they are clearly identified in the headers 

of the text of his complaint which was written for a Missouri state court where F. R. Civ. P. Rule 8 does not 

apply. So the defendants’ argument a contract could not have been formed between Lipari’s predecessor in 

interest and the US Bank defendants is frivolous:  

“The elements for a breach of contract claim are: (1) the existence of a contract between the parties; 

(2) consideration; (3) the plaintiffs performance or willingness to perform in compliance with the 

contract; (4) defendant's breach of the contract; and (5) that plaintiff was damaged by the breach.”  

 

Britvic Soft Drinks, Ltd. v. ACSIS Techs., Inc., 265 F.Supp.2d 1179, 1187 (D.Kan.2003). See also 

Ice Corp. v. Hamilton Sundstrand Inc., 444 F.Supp.2d 1165 (D. Kan., 2006). 
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The plaintiff has met the requirements under Missouri law for pleading his trade secrets in the 

form of a confidential business plan and representative certification education book were misappropriated: 

“In addition to establishing that the price book is a trade secret, plaintiff must produce 

sufficient evidence to support a finding that defendants misappropriated it. Plaintiff has proven this 
by showing that defendants used a trade secret of plaintiff's (the price book), without the consent of 

plaintiff and that defendants used improper means to acquire the trade secret. Plaintiff has already 

established that the price book was a trade secret and it did not consent to its use by defendants in 

competition with plaintiff. There is evidence that the price book was acquired by improper means, 

as plaintiff presented testimony that the book was never taken from plaintiff's premises except to 

make sales calls and was immediately returned. Even if Dick had authority to keep the book at 

home, he was under an obligation to return it after leaving the business, pursuant to his fiduciary 

duties as an officer of plaintiff to maintain plaintiff's trade secrets and not to use plaintiff's property 

for his own benefit to the detriment of plaintiff. By not returning the book and further taking it to 

Walk Easy's office, Dick misappropriated the book. Although the evidence does not show whether 

the other defendants participated in the removing of the book from plaintiff's premises, they used the 

price book or allowed it to be used for the benefit of Walk Easy, while knowing or having reason to 
know that it was a confidential, nonpublic price book belonging to plaintiff. Further, it was acquired 

when Dick, Wayne and Convy had a fiduciary duty to maintain its secrecy. Defendants' actions 

amounted to a breach of that duty. 

        Since plaintiff has established facts sufficient to support a finding that the book was a 

compilation of data, deriving independent economic value and the subject of reasonable efforts to 

maintain secrecy, and that the individual defendants, who were officers of plaintiff misappropriated 

plaintiff's trade secrets by taking the price book and using it for the benefit of defendant Walk Easy, 

the trial court erroneously applied the law and erred in directing a verdict against plaintiff on the 

misappropriation count.” 

 

Lyn-Flex West Inc. v. Dieckhause et al., 24 S.W.3d 693 (Mo. App. E.D., 1999). 

 The plaintiff’s complaint adequately pleads fraud under F.R. Civ. P. Rule 9. The complaint 

identifies communications stating the identity of the speaker, time, place, what was misrepresented and 

how the plaintiff was injured from reliance on the misrepresentations. Additionally, to have met the 

state pleading requirements where the plaintiff filed the complaint, the plaintiff had to identify the basis 

of the duty the defendants violated in misrepresentations to the plaintiff. In order to make a submissible 

case of fraudulent misrepresentation in Missouri state court, a plaintiff must prove nine essential 

elements: (1) a representation; (2) its falsity; (3) its materiality; (4) the speaker's knowledge of its falsity 

or ignorance of its truth; (5) the speaker's intent that it should be acted on by the person and in the 

manner reasonably contemplated; (6) the hearer's ignorance of the falsity of the representation; (7) the 

hearer's reliance on the representation being true; (8) the hearer's right to rely thereon; and (9) the 

hearer's consequent and proximately caused injury. Heberer v. Shell Oil Co., 744 S.W.2d 441, 443 (Mo. 

banc 1988); Trimble v. Pracna, 167 S.W.3d 706, 712-13 (Mo. banc 2005) (reversing denial of JNOV on 
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fraud). This is the reason for the detail in the plaintiff’s complaint that the defendants after switching 

forums now say is too prolix.  

 Lipari’s pleading of Prima Facie Tort and Breach of Fiduciary Duty are also exactly what is 

required under the controlling case law of the state court where this complaint was filed. Rule 12(b) 6 is 

inapplicable as a basis for dismissing the plaintiff’s claims. 

5. Defendants’ contention that the parts of the Plaintiff’s complaint should be stricken.  

 

 The defendants make a conclusory argument that the plaintiffs’ complaint describes conduct that 

should be stricken. The best way to keep conduct from being complained of is not to commit it. The events 

identified by the plaintiff and complained of by the defendants seem to have occurred after the defendants 

learned of the gravamen of the antitrust and state law based claims brought by the plaintiff and his 

predecessor in interest. As such, the information is especially important to Missouri state courts in deciding 

important public policy issues including whether the present state law based prohibitions against the 

defendants’ conduct should be enforced, why they have not been enforced vis a vis the procedural history 

of the plaintff’s experience in other jurisdictions and whether related state antitrust law enforcement or 

further diligence related to the merger of the defendants’ alleged co-conspirators’ hospital St. Luke’s with 

the University of Kansas School of Medicine should be performed. As such the text complained of by the 

defendants has already aided the courts and law enforcement officials of the State of Missouri immensely 

in obtaining a full understanding of the plaintiff’s sate law based claims and his standing to pursue them. 

“The standard for a motion to strike is demanding. As the undersigned previously has observed: 

        Rule 12(f) motions are a generally disfavored, drastic remedy. A motion to strike will usually 

be denied unless the allegations have no possible relation to the controversy and may prejudice one 

of the parties. If the record reveals any doubt as to whether under any contingency a certain matter 

may raise an issue, the Court should deny the motion. If plaintiffs plead evidentiary facts that aid in 
giving a full understanding of the complaint as a whole, they need not be stricken. 

        PAS Communications, Inc. v. U.S. Sprint, Inc., 112 F.Supp.2d 1106, 1107 (D.Kan.2000). 

*** 

As a result, American Family's motion to strike is inappropriate. It fails to cite any law or logic in 

support of its motion to strike, which makes it conclusory. Given the demanding standard for a 

motion to strike, American Family has not met its burden. As this court has held, because Count III 

"could succeed under certain facts, [Count III] is not insufficient as a matter of law and [is] not 

subject to a Rule 12(f) motion to strike." Youell v. Grimes, 2001 WL 121955, *1-2 (D.Kan.2001).” 

 

Home Quest Mortg. v. American Family Mut. Ins., 393 F.Supp.2d 1096 at 1099-1100 (D. Kan., 2005) 

 

6. Defendants’ attempt to sanction the plaintiff without a separate motion and without following the 

rules. 

 

 The defendants’ combined motion to dismiss and to sanction the plaintiff is improper. Zhu v. St. 
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Francis Health Center, 413 F.Supp.2d 1232 (D. Kan., 2006). 

 The Tenth Circuit has stated that filing restrictions are a harsh sanction, and that litigiousness alone 

is not a sufficient reason to restrict access to the court. Where a party has "engaged in a pattern of litigation 

activity which is manifestly abusive," however, restrictions are appropriate. Johnson v. Cowley, 872 F.2d 

342, 344 (10th Cir.1989). The plaintiff has engaged in past litigation against the defendants which due to 

the fact that discovery has never been permitted and the cases have not reached a final judgment, cannot be 

ruled abusive.  

 Placing a prior restraint on the plaintiff for past conduct seeking to vindicate important state and 

federal public policies by meeting the clearly established pleading standards and the clear language of 

statutes in a petition created for a state court outside of the jurisdiction of this court innovates a new form 

of penalty for litigants. The plaintiff could not have known that following the rules of the State of Missouri 

in filing state law based claims expressly dismissed without prejudice by this court in a ruling that the 

Federal Rules of Civil Procedure including F.R. Civ. P. 54(b) and F.R. Civ. P. 58 clearly makes a non final 

judgment would result in penalties. The court should to undertake to restrain the plaintiff’s clearly 

established rights without notice and an opportunity to be heard. Such a ruling would violate the plaintiff’s 

due process rights: 

“A final point worth noting, although not raised in the briefs, is that the due process calculus may 

also be affected by the "knowledge which the circumstances show [the offending] party may be 

taken to have of the consequences of his own conduct." Link, 370 U.S. at 632, 82 S.Ct. at 1390. 

Thus, fundamental fairness may require some measure of prior notice to an attorney that the conduct 

that he or she contemplates undertaking is subject to discipline or sanction by a court. Consequently 

the absence, for example, of a statute, Federal Rule, ethical canon, local rule or custom, court order, 

or, perhaps most pertinent to the case at hand, court admonition, proscribing the act for which a 

sanction is imposed in a given case may raise questions as to the sanction's validity in a particular 

case.” 
 

Eash v. Riggins Trucking Inc., 757 F.2d 557 at 571 (C.A.3 (Pa.), 1985). 

 The relief the defendants seem to be seeking falls under the Doctrine of Abatement. Surprisingly, 

this court and the US District Court for the Western District of Missouri rejected the plaintiff’s argument 

that this matter could not proceed in federal court concurrently with Medical Supply Chain v. Novation, et 

al , W. Dist. Mo. Case No 05-0210-CV-W-ODS and Medical Supply Chain v. Novation, et al 05-cv-02299-

CM which at the present time is on review in the Tenth Circuit. The Missouri State Courts are well settled 

on the Doctrine of Abatement: 
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“This doctrine "holds that where a claim involves the same subject matter and parties as a 

previously filed action so that the same facts and issues are presented, resolution should occur 

through the prior action and the second suit should be dismissed." HTH Companies, Inc. v. Mo. 

Dept. of Labor and Industrial Relations, 154 S.W.3d 358, 361-62 (Mo.App.2004). Because an 

interlocutory order of dismissal was entered in Case I, the trial court never lost jurisdiction over that 

pending case. Peet v. Randolph, 103 S.W.3d 872, 876 (Mo.App.2003); Pritz v. Balverde, 955 
S.W.2d 795, 797 (Mo.App.1997). Rule 55.27(a)(9) authorizes dismissal of a lawsuit on the ground 

"[t]hat there is another action pending between the same parties for the same cause in this state[.]" 

The motions to dismiss filed by Jenkins and Central asserted this defense, and it is undisputed that 

Case I and Case II are identical in all material respects. Consequently, Case II is barred 

by the doctrine of abatement. Peet, 103 S.W.3d at 876.” 

 

Golden Valley Disposal v. Jenkins Diesel, 183 S.W.3d 635 at 41-642 (Mo. App., 2006).  

 The plaintiff acting pro se made convincing arguments that the state claims were improperly 

removed to federal court on diversity grounds when diversity clearly exists in Medical Supply Chain v. 

Novation, et al , W. Dist. Mo. Case No 05-0210-CV-W-ODS and Medical Supply Chain v. Novation, et al 

05-cv-02299-CM over these claims and the defendants did not seek a reconsideration of this court’s 

dismissal of the state claims without prejudice. This court has rejected abatement of a second concurrent 

federal incarnation of this case.  

CONCLUSION 

 

 Whereas for the above stated reasons the plaintiff respectfully requests that the court deny the 

defendants’ motion for dismissal and sanctions. 

 

Respectfully submitted, 

 

/s/ Dennis Hawver 

______________________ 

Ira Dennis Hawver 8337 

6993 Highway 92 

Ozawkie, Kansas 66070 

Telephone (785) 876 2233 
Fax (785) 876 3038 

hawverlaw@earthlink.net 

             Attorney for plaintiff  

CERTIFICATE OF SERVICE  

 I hereby certify that a copy of the above and foregoing was served via electronic case filing, on this 

11th day of September, 2007 to:  

 

MARK A. OLTHOFF KS Fed. #70339  

SHUGHART THOMSON & KILROY, P.C.  

1700 Twelve Wyandotte Plaza  
120 W 12th Street  

Kansas City, Missouri  64105  

molthoff@stklaw.com  

(816) 421-3355  
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(816) 374-0509 (FAX)  

  

ANDREW M. DeMAREA KS #16141  

JAY E. HEIDRICK KS #20770  

SHUGHART THOMSON & KILROY, P.C.  

32 Corporate Woods, Suite 1100  
9225 Indian Creek Parkway  

Overland Park, Kansas  66210  

ademarea@stklaw.com  

jheidrick@stklaw.com  

(913) 451-3355  

(913) 451-3361 (FAX)  

  

ATTORNEYS FOR DEFENDANTS  

 

/s/ Dennis Hawver 

Ira Dennis Hawver 8337 

        Attorney for plaintiff 
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IN THE UNITED STATES COURT FOR THE 

WESTERN DISTRICT OF MISSOURI 

WESTERN DIVISION 

 

SAMUEL K. LIPARI,    ) 

      ) 

    Plaintiff, ) 

      ) 

v.      ) Case No. 06-1012-CV-W-FJG 

      ) State Court No. 0616-CV32307 

US BANCORP, NA    ) 

AND US BANK, NA,   ) JURY TRIAL DEMANDED 

      ) 

    Defendants. ) 

 

NOTICE OF REMOVAL OF CIVIL ACTION 

To: The Judges of the United States District Court 
 for the Western District of Missouri 
 Western Division 
 

Defendants U.S. Bancorp (misnamed as US Bancorp, NA) and U.S. Bank National 

Association (misnamed as US Bank, NA) (collectively, the “Defendants”) submit this Notice of 

Removal of this action from the Circuit Court of Jackson County, Missouri at Independence, 

Missouri – where this case is currently pending under the case style of Lipari v. US Bancorp, NA, 

Case No. 0616-CV32307 – to the United States District Court for the Western District of 

Missouri.  In support of this Notice of Removal, Defendants state as follows: 

I. INTRODUCTION 

1. Defendants desire to exercise their right under the provisions of 28 U.S.C. §§ 

1441 et seq., to remove this case from the Circuit Court of Jackson County, Missouri, at 

Independence, Missouri.  28 U.S.C. § 1441(a) provides in pertinent part: 

Except as otherwise expressly provided by Act of Congress, any civil action 
brought in a State court of which the district courts of the United States have 
original jurisdiction, may be removed by the defendant or the defendants, to the 
district court of the United States for the district and division embracing the place 
where such action is pending. 
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2. This civil action has not been tried.  Plaintiff filed his Petition for Damages on 

November 28, 2006.  Defendants first received a copy of Plaintiff’s Petition on December 8, 

2006 via certified mail.  Rather than challenge service of process, Defendants voluntarily appear 

in this action, but hereby reserve all objections, arguments, and defenses to Plaintiff’s Petition.  A 

responsive pleading will be filed in accordance with Rule 81 of the Federal Rules of Civil 

Procedure. 

II. NOTICE OF REMOVAL IS TIMELY 

3. The time in which Defendants are required by the laws of the State of Missouri, 

by the Missouri Rules of Civil Procedure, or by the Rules of the Circuit Court of Jackson 

County, to move, answer or otherwise plead in response to Plaintiff’s Petition has not elapsed. 

4. In accordance with the requirements of 28 U.S.C. § 1446(b), this Notice of 

Removal is filed within thirty (30) days after the receipt by any defendant, through service, of a 

copy of the initial pleading setting forth the claim for relief on which Plaintiff’s action is based. 

III. DIVERSITY JURISDICTION EXISTS 

5. This Court has original jurisdiction over this civil action pursuant to 28 U.S.C. § 

1332 because the amount in controversy exceeds the sum or value of $75,000, exclusive of 

interest and costs, and is between citizens of different states. 

6. Plaintiff Samuel K. Lipari is a citizen and resident of the State of Missouri.  

Defendant U.S. Bancorp is a Delaware corporation with its principal place of business at 800 

Nicollet Mall, Minneapolis, Minnesota  55402.  Defendant U.S. Bank National Association is a 

national banking association with its main office located at 800 Nicollet Mall, Minneapolis, 

Minnesota  55402.  Complete diversity of citizenship therefore exists.  See 28 U.S.C. §§ 1332, 

1348; Wachovia Bank, National Association v. Schmidt, ___ U.S. ___, 126 S.Ct. 941, 945 (2006). 
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7. The $75,000 amount-in-controversy requirement found in 28 U.S.C. § 1332 is 

satisfied because Plaintiff’s Petition seeks damages in the amount of four hundred fifty million 

dollars ($450,000,000.00).  See Pl.’s Pet. at ¶ 263. 

IV. REMOVAL TO THIS DISTRICT IS PROPER 

8. Pursuant to 28 U.S.C. §§ 1441 et seq., the right exists to remove this case from 

the Circuit Court of Jackson County, Missouri at Independence, Missouri, to the United States 

District Court for the Western District of Missouri, which embraces the place where the action is 

pending. 

V. MISCELLANEOUS 

9. Pursuant to 28 U.S.C. § 1446(a), a copy of all process, pleadings, and orders 

served on Defendants – including a copy of the Petition bearing Case No. 0616-CV32307 – is 

attached to this Notice of Removal as Exhibit A. 

10. All Defendants join in this Notice of Removal. 

11. Written notice of the filing of this Notice of Removal will be promptly served on 

counsel for all adverse parties as required by law or, as is the case here, on the alleged “pro se” 

Plaintiff. 

12. A true and correct copy of this Notice of Removal will be promptly filed with the 

Clerk of the Circuit Court of Jackson County, Missouri at Independence, Missouri, as required 

by law, and served on Plaintiff. 

13. Defendants reserve the right to amend or supplement this Notice of Removal, and 

Defendants reserve all defenses. 

14. Defendants request a trial by jury on all issues triable by right to a jury trial. 

WHEREFORE, Defendants U.S. Bancorp and U.S. Bank National Association pray that 

this case be removed from the Circuit Court of Jackson County, Missouri at Independence, 
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Missouri, where it is now pending, to this Court, that this Court accept jurisdiction of this action, 

and that this action be placed on the docket of this Court for further proceedings, same as though 

this case had originally been instituted in this Court. 

Dated:  December 13, 2006 

Respectfully submitted, 
 
 
/s/ Mark A. Olthoff  
MARK A. OLTHOFF MO #38572 
SHUGHART THOMSON & KILROY, P.C. 
Twelve Wyandotte Plaza 
120 W. 12th Street, Suite 1700 
Kansas City, Missouri  64105 
Telephone:  (816) 421-3355 
Facsimile:  (816) 374-0509 
 
ATTORNEYS FOR DEFENDANTS 
U.S. BANCORP AND U.S. BANK 
NATIONAL ASSOCIATION 

 

 

CERTIFICATE OF SERVICE 

I hereby certified that the above and foregoing document was filed electronically with the 
above-captioned court, and a copy was sent by overnight mail on this 13th day of December, 
2006 to: 

Samuel K. Lipari 
297 NE Bayview 
Lee’s Summit, MO  64064 
 
 

/s/ Mark A. Olthoff  
Attorney for Defendants  
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US Bancorp Suggestion Opposing Motion to Stay
Rule 26 Planning Conference
Lipari v. US Bancorp Wins Dismissal (Order)
US Bancorp Motion to Dismiss
US Bancorp Memorandum In Support of MTD & Strike
US Bancorp Amended Memorandum In Support of MTD & Strike
US Bancorp Amended Memorandum In Support of MTD & Strike Exb. A-1
US Bancorp Amended Memorandum In Support of MTD & Strike Exb. A-2
US Bancorp Amended Memorandum In Support of MTD & Strike Exb. B
US Bancorp Amended Memorandum In Support of MTD & Strike Exb. C-1
US Bancorp Amended Memorandum In Support of MTD & Strike Exb. C-2
US Bancorp Amended Memorandum In Support of MTD & Strike Exb. C-3
US Bancorp Amended Memorandum In Support of MTD & Strike Exb. C-4
US Bancorp Amended Memorandum In Support of MTD & Strike Exb. D
US Bancorp Amended Memorandum In Support of MTD & Strike Exb. E
Lipari Motion to Strike US Bancorp MTD
Lipari Notice of Initial Disclosure
US Bancorp Motion to Stay Schedule & For Protective Order
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Entry of Appearance Jay E. Heidrick
US Bank Opposition to Lipari's Motion to Strike Motion to Dismiss
Order on Lipari Motion to Stay Discovery
Lipari Reply Memorandum Striking US Bank Motion to Dismiss
Lipari Objection To Stay of Discovery Under Rule 72.1.4
US Bank Reply to Lipari Objection to Stay Discovery
Order on Lipari Motion to Strike Motion to Dismiss
Entry of Appearance Dennis Hawver
Lipari Reply to Motion to Dismiss
USB Reply Response to Motion to Dismiss
Order on US Bank Motion to Dismiss (denied)
Lipari Answer to Court Order
Initial Order Regarding Planning & Scheduling
USB Response to Plaintiff's Answer to Order
USB Motion to Dismiss 12(b)(6) & Rule 8
USB Memorandum In Support of MTD
USB Memorandum In Support of MTD Exhibit 1
USB Memorandum In Support of MTD Exhibit 2
USB Memorandum In Support of MTD Exhibit 3
Hawver Motion to Withdraw as Counsel
Order Granting Leave to Withdraw as Counsel
Hawver Notice of Responsibility to Lipari
Lipari Motion for Extension of Time
USB Response to Withdraw of Counsel
USB Response to Motion For Extension of Time
Order Granting Withdraw of Counsel
Report of Parties Planning Conference
Planning Conference Scheduling Order

"No Notice Was Given To Plaintiff On Accelerated 2/1/2008 Response Order Deadline"

1/24/2008 51 ORDER granting in part and denying in part 46 Motion for Extension of Time to File
Response/Reply re 43 MOTION to Dismiss Pursuant to Rule 12(b)(6) and Rule 8 of the Federal Rules of
Civil Procedure. Response deadline 2/1/2008. Signed by District Judge Carlos Murguia on 1/24/08.(This
is a TEXT ENTRY ONLY. There is no.pdf document associated with this entry.) (js) (Entered:
01/24/2008) 

Lipari Response to Second Motion to Dismiss
Lipari v US Bank Settlement Brief
Settlement Brief Evidence Exhibits Vol I
Settlement Brief Evidence Exhibits Vol II
Settlement Brief Evidence Exhibits Vol III
Lipari Notice of Service of Discovery
USB Reply Memorandum in Support of Motion to Dismiss
Lipari Motion For Extension on Rule 26 Disclosures
USB Motion For Extension of Time to Supplement Rule 26 (A)
USB Motion For Extension of Time to Supplement Rule 26 (A) Exb. 1
USB Notice of Service of Discovery

3/17/2008 ORDER finding as moot Motion for Extension of Time to File.
Plaintiff's request for an extension of time to serve his supplemental disclosures until  4/15/2008 is
unnecessary as Para. 2.h of the Scheduling Order provides that supplemental disclosures are to be
served 40 days before the deadline for completion of discovery. The deadline for completion of
discovery is 7/1/2008; therefore, the deadline for serving supplemental disclosures is 5/21/2008. Entered
by Magistrate Judge James P. O'Hara on 3/17/08. (This is a TEXT ENTRY ONLY. There is no.pdf
document associated with this entry.) (mh) (Entered: 03/17/2008) 

USB Motion for Protective Order
USB Memorandum in Support of Motion for Protective Order
USB Index of Exhibits To Support Motion for Protective Order
USB Index of Exhibits To Support Motion for Protective Order Exhibit A
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USB Index of Exhibits To Support Motion for Protective Order Exhibit B
USB Notice of Service of Discovery
Lipari Motion For Leave To Amend
Lipari Notice Of Supplemental Authority
Lipari Memorandum In Opposition To Protective Order
Lipari Memorandum In Opposition To Protective Order Exb. 1
Lipari Memorandum In Opposition To Protective Order Exb. 2
Order to Lipari Motion to Leave to Amend
USB Reply to Motion for Protective Order
USB Motion to Compel Rule 26
USB Motion to Compel Rule 26 Index of Exibits
USB Motion to Compel Rule 26 Index of Exibits Exb. 1
USB Memorandum in Support of Motion to Compel Rule 26
USB Memorandum in Support of Motion to Compel Rule 26 Exb. 1
USB Memorandum in Support of Motion to Compel Rule 26 Exb. 2
USB Memorandum in Support of Motion to Compel Rule 26 Exb. 3
Notice of Service of Deposition and Duces Tecum Request
Notice of Service Lipari Rule 26 Supplemental Disclosures
Lipari Answer to US Bank First Set of Interrogatories
Lipari Motion to Extend Time For Discovery
Lipari Memorandum in Opposition to US Bank Motion to Compel
Lipari Memorandum in Opposition to US Bank Motion to Compel Exb 1 MSC Amended Complaint
Lipari Memorandum in Opposition to US Bank Motion to Compel Exb 2 Motion for Hearing
Lipari Memorandum in Opposition to US Bank Motion to Compel Exb 3 Response to Hearing Motion
Lipari Memorandum in Opposition to US Bank Motion to Compel Exb 4 Appellant Brief
Lipari Memorandum in Opposition to US Bank Motion to Compel Exb 5 MSC v Neoforma
Lipari Memorandum in Opposition to US Bank Motion to Compel Exb 6 MSC Motion to Consolidate
US Bank Notice of Videotaped Deposition
Lipari Second Notice of Supplemental Authority
US Bank Opposition to Lipari Motion to Extend Discovery
US Bank in Support of Motion to Compel
Lipari Motion for Protective Order Against Deposition
US Bank Preliminary List of Witnesses & Exhibits
US Bank Motion For Protective Order for Deposition duces Tecum
US Bank Memorandium in Support of Motion For Protective Order & Duces Tecum
US Bank Amendment to Motion for Protective Order
US Bank Motion to Compel Discovery Responses
US Bank In Support of Motion to Compel Discovery
Index of Exhibits to Support US Bank Motion to Compel Discovery 
US Bank Response to Lipari Motion For Protective Order
Lipari Reply to Supplemental Protective Order Request
Lipari Opposition to Magistrate Order
Lipari US Bank Vacation Notice
US Bank Reply In Support of Protective Order
US Bank Response to Lipari Objection to Magistrate Order
Memorandium and Order For US Bancorp Motion to Compel
Lipari Objection to Magistrate's Order to Compel
LOTMTC Exhibit 1-4 Lipari vs. US Bank Settlement Brief
LOTMTC Exhibit 2-4 Settlement Brief Evidence Exhibits Vol I
LOTMTC Exhibit 3-4 Settlement Brief Evidence Exhibits Vol II
LOTMTC Exhibit 4-4 Settlement Brief Evidence Exhibits Vol III
Memorandium & Order to Lipari Objection to Magistrate's Compel Order
Motion to Alter or Amend Judgement For Objection to Order of Magistrate
Motion to Alter or Amend Judgement Exb. 1 Lack of Jurisdiction
Motion to Alter or Amend Judgement Exb. 2 Motion to Stay Proceedings
Motion to Amend Petition to include Declaratory and Injunctive Relief
Motion to Amend Petition to include Declaratory and Injunctive Relief Exb. 1 Lipari v USBank
Motion to Amend Petition to include Declaratory and Injunctive Relief Exb. 2 Amended Lipari v USBank
USBank Response to Plaintiff Objection to Magistrate Order Compelling Discovery
Memorandium and Order on USBank Motion to Compel
USBank Memorandum in Opposition to Motion to Alter or Amend Judgment
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UMIOTMTAOAJ Exb 1
UMIOTMTAOAJ Exb 2
UMIOTMTAOAJ Exb 3
UMIOTMTAOAJ Exb 4
UMIOTMTAOAJ Exb 5
Pretrial Confrence Order
USBank Opposition to Lipari Motion to Alter or Amend Judgement & Stay Proceedings
Lipari Answer to USBank Rule 59 Response
Lipari Response to Show Cause Answer
Court 8-18-08 Order to Show Cause
Court 8-18-08 Order to Pay Fees
Lipari Affidavit of Prejudice
Court 8_22_08 Order to Show Cause Text Only
US Bank Motion for Order to Show Cause
Lipari Objection to Magistrate Orders of 8_18_08
Lipari Objection to Magistrate Order of 8_20_08
Lipari Objection to Magistrate Order of 8_20_08 Attch 1 Exb A-D
Lipari Objection to Magistrate Order of 8_20_08 Attch 2 Exb 1-3
Lipari Objection to Magistrate Order of 8_20_08 Attch 3-9
Second Notice and Order to Show Cause
8-25-08 Order Continuing Pretrial Conference
Lipari Motion to Remand the Appeal for Ruling on Open 28 USC § 144 Affidavit
Notice of Filling Order on Motion to Remand
SEALED MOTION for Leave to File Under Seal by Defendants US Bancorp N A, US Bank NA 
Affidavit of Attorney's Fees
Motion in Support of Affidavit of Attorneys Fees
8-28-08 Order Reffering Motion to Magistrate Waxse
9-02-08 Order Reffering Motion to Magistrate Waxse
9-02-08 Order Granting Motion to Leave to File Under Seal
9-02-08 Order Setting New Dispossitive Motion Deadline
Lipari Answer to Show Cause
Exhibit 1 August 13 2008 Notice of Appeal
Exhibit 2 December 16 2006 Notice of Removal
Exhibit 3 December 18 2006 Plaintiffs Motion to Remand
Exhibit 4 January 4 2007 Plaintiff’s Reply to Defendants’ Answer
Exhibit 5 August 18 2008 Affidavit of Prejudice
Exhibit 6 August 22 2008 Objection to Magistrate Order of 8_20_08
Exhibit 7 August 18 2008 Plaintiffs Response to Defendants’ Show Cause Reply
Exhibit 7-1 August 11 2008 Notice of 8-11-08 Tenth Circuit Order
Exhibit 8 August 21 2008 Defendants Unilateral Pretrial Order
Exhibit 9 August 21 2008 Plaintiffs Combined Pretial Order
Exhibit 10 February 13 2008 Plaintiff Production Request
Exhibit 11 March 26 2008 Lipari Response to Motion for Protective Order
Exhibit 12 January 4 2007 Lipari Reply to Defendants Remand Answer
Exhibit 13 January 4 2007 Lipari Reply To Defendants Remand Answer Exb. 1
Exhibit 14 May 29 2007 Lipari Objection to Stay Discovery Rule 72.1.4
Exhibit 15 December 18 2006 Lipari Letter to Clerk on Case Assignment Error
Exhibit 16 May 24 2007 Order on Lipari Motion to Stay Discovery
Exhibit 17 January 7 2008 Report of Parties Planning Confrence 
Exhibit 18 January 31 2008 Lipari Response to Second Motion to Dismiss
Exhibit 19 September 2 2008 Lipari Affidavit
Lipari Affidavit
Exhibit 20 June 7 2005 Initial Disclosure
Exhibit 21 April 20 2007 Disclosure
Exhibit 22 April 20 2007 Lipari Trial Exhibits Volume I
Exhibit 23 April 20 2007 Lipari Trial Exhibits Volume II
Exhibit 24 April 20 2007 Lipari Supplement Trial Exhibits Volume I
Exhibit 25 April 20 2007 Lipari Supplement Trial Exhibits Volume II
Exhibit 26 May 3 2007 Disclosure
Exhibit 27 February 9 2008 Settlement Brief Notice
Exhibit 28 February 9 2008 Lipari v US Bank Settlement Brief
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Exhibit 29 February 9 2008 Settlement Brief Evidence Exhibits Vol I
Exhibit 30 February 9 2008 Settlement Brief Evidence Exhibits Vol II
Exhibit 31 February 9 2008 Settlement Brief Evidence Exhibits Vol III
Exhibit 32 March 10 2008 Jay Discovery Objection
Exhibit 33 March 10 2008 Reply to Defendant Discovery Objection
Exhibit 34 March 26 2008 Answer to First Set of Interrogatories
Exhibit 35 April 22 2008 68 Motion to Compel
Exhibit 36 April 23 2008 Golden Rule Letter to Lipari
Exhibit 37 April 30 2008 Plaintiff Reponse to Defendants April  22 Motion to Compel
Exhibit 38 May 6 2008 Response to Golden Rule Letter Dated April 23
Exhibit 39 May 7 2008 Clarification of CD Rule 26 Disclosures
Exhibit 40 May 17 2008 US Bank Preliminary List of Witnesses & Exhibits
Exhibit 41 May 22 2008 85 Motion to Compel
Exhibit 42 June 5 2008 Second Rule 26 Supplemental Disclosures
Exhibit 43 July 8 2008 Memorandum and Order
Exhibit 44 July 15 2008 Email to Jay Requesting Clarification
Exhibit 45 July 22 2008 Memorandum and Order
Exhibit 46 August 18 2008 Defendants Response to Show Cause
Exhibit 47 August 18 2008 Notice and Order to Show Cause
Exhibit 48 August 20 2008 Defendants Motion to Show Cause
Exhibit 49 August 25 2008 Second Notice and Order to Show Cause
Exhibit 50 August 21 2008 Notice USBank Pretrial Order
Exhibit 51 August 21 2008 Notice Lipari Pretrial Order
Exhibit 52 October 6 2002 Escrow Agreement Before Kabbes Changes
Exhibit 53 October 7 2002 Escrow Changes After Kabbes Changes
Exhibit 54 October 7 2002 Lipari Notice of Changes to Escrow Agreement
Exhibit 55 October 8 2002 Kabbes Signature of Accepted Changes
Exhibit 56 October 11 2002 Lipari Request for Escrow Release Language
Exhibit 57 February 13 2008 Plaintiff Production Request
Exhibit 58 February 8 2008 Appendix II. Settlement Brief Vol. I
USBank Combined Response to Objection to Magistrate Order
9-04-2008 Order to Dismiss Denied in Part
Lipari Motion to Amend Rule 8

Copyright © 2000-2008 Medical Supply Chain, Inc. All rights reserved.
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IN THE UNITED STATES COURT FOR THE 
WESTERN DISTRICT OF MISSOURI 

WESTERN DIVISION 

SAMUEL K. LIPARI,     ) 
       ) 
    Plaintiff,  ) 
       ) 
 v.      ) Case No. 06-1012-CV-W-FJG 
       ) 
U.S. BANCORP and     ) 
U.S. BANK NATIONAL ASSOCIATION, ) 
       ) 
    Defendants.  ) 
 

JOINT REPORT OF PARTIES’ PLANNING CONFERENCE 
AND PROPOSED SCHEDULE 

Pursuant to the Court’s January 3, 2007 Order, the defendants have taken the lead in 

preparing the proposed schedule.  Plaintiff was sent a copy by regular and certified mail on 

January 26, 2007.  Defendants also sent a reminder letter to plaintiff on February 5, 2007.  To 

date, plaintiff has not responded, other than (1) his January 4 motion to consider the January 3 

Order and (2) his January 31 motion to stay the entire case.  While defendants do not oppose a 

stay of discovery and other deadlines pending a ruling on the motion to remand and motion to 

dismiss, because of the requirement to file this proposed schedule by February 9, 2007, the 

following proposal is submitted by the defendants: 

1. Plan for Pre-Discovery Disclosures.  The parties are to exchange the information 
required by Fed. R. Civ. P. 26(a)(1) on or before March 2, 2007. 

2. Plan for Discovery.  The parties jointly propose to the Court the following discovery 
plan: 

a. All discovery shall be commenced or served in time to be completed by 
September 7, 2007. 

b. Interrogatories. 

Maximum of 25 interrogatories by plaintiff and 25 by defendants as set 
forth by the Federal Rules of Civil Procedure. 
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c. Depositions. 

Maximum of 10 depositions by plaintiff and 10 by defendants.  The time 
limits of the Federal Rules of Civil Procedure shall apply. 

d. Experts. 

Disclosures required by Fed. R. Civ. P. 26(a)(2), including reports from 
retained experts, shall be served by plaintiff on or before June 1, 2007, and by 
defendants on or before July 16, 2007. 

3. Deadlines for Amendments and Potentially Dispositive Motions. 

a. Any motion for leave to join additional parties or to otherwise amend the 
pleadings shall be filed on or before March 15, 2007. 

b. Discovery motions will be due on or before August 1, 2007. 

c. All dispositive motions shall be filed on or before October 8, 2007. 

4. Other Items. 

a. At the present time, the length of trial cannot be accurately estimated given the 
breadth of issues pleaded.  However, defendants believe the case may take 3-5 
days to try. 

b. The parties are not prepared to consent to trial by a magistrate judge at this time. 

 
 
  
Samuel K. Lipari 
297 NE Bayview 
Lee’s Summit, MO  64064 
 
PLAINTIFF 
 
 
/s/ Mark A. Olthoff  
MARK A. OLTHOFF MO #38572 
SHUGHART THOMSON & KILROY, P.C. 
1700 Twelve Wyandotte Plaza 
120 W. 12th Street 
Kansas City, Missouri  64105 
(816) 421-3355 
(816) 374-0509 (FAX) 

08-3187 Medical Supply Chain vs. Neoforma Volume IX  3448



 

 3 
2001374.2 

ANDREW M. DeMAREA MO #45217 
SHUGHART THOMSON & KILROY, P.C. 
32 Corporate Woods, Suite 1100 
9225 Indian Creek Parkway 
Overland Park, Kansas  66210 
(913) 451-3355 
(913) 451-3361 (FAX) 
 
ATTORNEYS FOR DEFENDANTS 
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IN THE UNITED STATES DISTRICT COURT FOR THE

WESTERN DISTRICT OF MISSOURI

WESTERN DIVISION

SAMUEL K. LIPARI, )
)

Plaintiff, )
)

v. ) Case No. 06-1012-CV-W-FJG
)

U.S. BANCORP and )
U.S. BANK NATIONAL ASSOCIATION, )

)
Defendants. )

ORDER

Currently pending before the Court is plaintiff’s Motion to Remand (Doc. # 6);

plaintiff’s Motion for a More Definite Statement (Doc. # 10); plaintiff’s Motion to Vacate

Case Management Order (Doc. # 11); defendants’ Motion for Leave to File Excess

Pages (Doc. # 15); defendant’s Motion to Dismiss or in the Alternative to Transfer (Doc.

# 16) and plaintiff’s Motion to Stay Further Proceedings Pending Appeal (Doc. # 18). 

I. BACKGROUND

On October 22, 2002, Medical Supply Chain, Inc. (“Medical Supply”) filed an

action in the United States District Court for the District of Kansas alleging both state

and federal claims Medical Supply Chain, Inc. V. U.S. Bancorp, N.A. et al., Case 02-

2539, (“Medical Supply I”).  On June 16, 2003, Judge Murguia dismissed the federal

claims with prejudice and dismissed the state claims without prejudice.  This decision

was affirmed by the Tenth Circuit.  The second case brought by plaintiff was Medical

Supply Chain Inc. v. General Electric Company et al., Case No. 03-2324 which was filed

on June 18, 2003 (“Medical Supply II”).  On January 29, 2004, the Court granted
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defendants’ Motions to Dismiss.  The Tenth Circuit affirmed the dismissal of these

claims on July 26, 2005.  Medical Supply then filed an identical action in the Western

District of Missouri on March 9, 2005 captioned Medical Supply Chain, Inc. v. Neoforma,

Inc. (05-210-CV-W-ODS) (“Medical Supply III”).  In that case, U.S. Bancorp and U.S.

Bank National Association were named again as defendants in the Complaint which

also alleged violations of state and federal law.  On June 15, 2005, Judge Ortrie Smith

transferred Medical Supply III to the District of Kansas.  On March 7, 2006, Judge

Murguia granted defendants’ motion to dismiss.  Medical Supply appealed this order to

the Tenth Circuit where it remains pending.  On November 28, 2006, Samuel Lipari filed

the instant action in Jackson County Circuit Court against U.S. Bancorp, NA and U.S.

Bank NA (Jackson County Case No. 0616-CV-32307).  On December 13, 2006, the

defendants removed the action to this Court on the basis of diversity.  Defendants now

move to dismiss plaintiff’s case or alternatively to transfer it to the District of Kansas

pursuant to 28 U.S.C. § 1404 (a).  Plaintiff did not respond to the Motion to Dismiss or

Alternatively to the Motion to Transfer. 

II. STANDARD

28 U.S.C. § 1404(a) provides, “[f]or the convenience of parties and witnesses, in

the interest of justice, a district court may transfer any civil action to any other district or

division where it might have been brought.”  The Court in Houk v. Kimberly-Clark Corp.,

613 F.Supp. 923, 927 (W.D.Mo. 1985), stated that “[i]n any determination of a motion to

transfer under § 1404(a), the plaintiff's choice of a proper forum is entitled to great

weight, and will not be lightly disturbed.”  The Court also observed:

     It is incumbent upon the party seeking transfer to make a clear showing
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Case 03-2323.  

3

that the balance of interests weighs in favor of the proposed transfer, and
unless that balance is strongly in favor of the moving party, the plaintiff's
choice of forum should not be disturbed. . . . Where the balance of
relevant factors is equal or only slightly in favor of the movant, the motion
to transfer should be denied. 

Id. at 927 (internal citations omitted).

In Enterprise Rent-A-Car Co. v. U-Haul International, Inc., 327 F.Supp.2d 1032

(E.D.Mo. 2004) the Court stated:

     In determining whether or not to transfer venue, the Court must
consider the three general categories of factors stated in §1404(a): (1) the
convenience of the parties, (2) the convenience of the witnesses, and (3)
whether the transfer would be in the interest of justice.

Id. at 1045 citing Terra Int’l, Inc. v. Mississippi Chem. Corp., 119 F.3d 688, 691 (8th Cir.),

cert. denied, 522 U.S. 1029, 118 S.Ct. 629, 139 L.Ed.2d 609 (1997). 

III. DISCUSSION

A. Motion to Transfer

Defendants state that this is the third lawsuit stemming from the same operative

facts where Medical Supply Chain or Mr. Lipari have named U.S. Bancorp and U.S.Bank

as the defendants.1   Defendants state that federal courts have consistently and

uniformly ordered section 1404(a) transfers to other federal district courts when related

lawsuits are pending in the transferring court.  In Prudential Insurance Co. of America v.

Rodano, 493 F.Supp. 954 (E.D.Pa. 1980), the Court stated:

The most compelling reason for transfer is that it would best serve the
interests of justice.  The presence of two related cases in the transferee
forum is a substantial reason to grant a change of venue.  The interests of
justice and the convenience of the parties and witnesses are ill-served
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when federal cases arising out of the same circumstances and dealing with
the same issues are allowed to proceed separately.  The substantial
likelihood that this case will be consolidated with the two related cases
pending in the United States District Court of Maryland, sitting at Baltimore,
weighs heavily in favor of transfer.

Id. at 955. 

Defendants do not discuss whether it would be more convenient for the witnesses

and parties if this case were transferred to the District of Kansas.  However, because the

locations of the two courthouses are relatively close, the Court does not find that

transferring this case would play a major factor for either the parties or the witnesses. 

Additionally, the Court finds that the interests of justice would be better served if this

case were transferred to the District of Kansas.  That district has become extensively

familiar with the plaintiff and his various lawsuits over the years.  Transfer of this case

would conserve judicial resources and avoid the risk of potentially conflicting rulings from

different courts.  

As mentioned previously, the plaintiff’s choice of forum is entitled to great

deference.  However, the Court finds that the balance of interests in this case weighs

strongly in favor of transferring this case due to the extensive previous history that

plaintiff has had with his various cases in the District of Kansas.  Therefore, because the

District of Kansas is a proper alternative forum, this Court hereby GRANTS defendants’

Motion to Transfer this case to the District Court of Kansas (Doc. # 16).  

B. Motion to Remand

Plaintiff moves to remand this case because he states that the Kansas District
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Court still has jurisdiction over his state law claims2.  Plaintiff also states that diversity

jurisdiction does not exist.  Plaintiff does concede that the Supreme Court has

determined that national bank associations are to be treated as residents of the state in

which they have their main office, but he argues that this does not save the defendants’

removal from being frivolous.  He states that diversity jurisdiction still does not exist,

despite the movement of the pendant claims to state court.  Plaintiff states that claims

were filed against the Missouri domiciled defendant Shugart, Thompson & Kilroy as a

defendant.  Thus, he argues that the presence of this defendant destroys diversity

jurisdiction.

Defendants state in opposition that the Motion to Remand should be denied

because diversity jurisdiction exists between the parties and the removal was proper. 

Defendants note that there is no Missouri defendant who was named in plaintiff’s state

court petition.  In his state court petition filed on November 28, 2006, plaintiff named only

U.S. Bancorp and U.S. Bank, both of whom are considered Minnesota residents.   

Additionally, defendants note that the District Court in Kansas did not retain jurisdiction

over plaintiff’s state law claims, but rather dismissed these claims without prejudice.    

The Court agrees with defendants and finds that the removal was proper and

diversity jurisdiction exists between the parties.  Accordingly, the Court finds no basis for

remanding this action and therefore DENIES plaintiff’s Motion to Remand (Doc. # 6). 
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III. CONCLUSION

The Court  GRANTS defendants’ Motion for Leave to File Excess Pages (Doc. #

15); DENIES as MOOT plaintiff’s Motion to Reconsider the Court’s Case Management

Order (Doc. # 11); DENIES as MOOT plaintiff’s Motion to Stay (Doc. # 18); DENIES

plaintiff’s Motion for a More Definite Statement (Doc. # 10); DENIES plaintiff’s Motion to

Remand (Doc. # 6) and GRANTS defendants’ Motion to Transfer this Case to the

District Court of Kansas (Doc. # 16).   

Date:   4/4/07                  S/ FERNANDO J. GAITAN, JR. 
Kansas City, Missouri Fernando J. Gaitan, Jr.

United States District Judge
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IN THE UNITED STATES COURT 
DISTRICT OF KANSAS 

SAMUEL K. LIPARI,     ) 
       ) 
    Plaintiff,  ) 
       ) 
 v.      ) Case No. 2:07-cv-02146-CM-DJW 
       ) 
U.S. BANCORP and     ) 
U.S. BANK NATIONAL ASSOCIATION, ) 
       ) 
    Defendants.  ) 
 
 

DEFENDANTS’ MOTION TO DISMISS PLAINTIFF’S COMPLAINT 

Defendants U.S. Bancorp and U.S. Bank National Association (U.S. Bank) are entitled, 

as a matter of law, to be dismissed from this case.  In support of their motion and as grounds for 

dismissal, defendants state as follows: 

1. Plaintiff Lipari does not have standing or legal capacity to assert a claim on behalf 

of a dissolved corporation (Medical Supply Chain, Inc.).  Even if claims could be stated, which 

they cannot, the supposed causes of action belong to Medical Supply Chain, Inc. and not Lipari 

personally.  Missouri law precludes a shareholder from asserting claims of the corporation, this 

Court has previously ruled Lipari cannot be substituted for Medical Supply and principles of 

judicial estoppel prevent the assertion of these claims by Lipari personally. 

2. The Complaint fails to comply with Fed. R. Civ. P. 8.  The Complaint is a 

rambling diatribe of unsubstantiated and hollow conspiracy theories, irrelevant allegations and 

wild accusations.  This lawsuit, just as Medical Supply II, is ripe for dismissal under Rule 8. 

3. The claims in Lipari’s Complaint are barred by res judicata.  The prior dismissals, 

in particular under Fed. R. Civ. P. 8 in Medical Supply II, 419 F. Supp.2d 1316, 1331-32 (D. Kan. 

2006), preclude the present claims. 
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4. Plaintiff’s Complaint fails to state a claim upon which relief may be granted under 

Rule 12(b)(6).  Even observing the allegations in a light most favorable to plaintiff, there are no 

claims as a matter of law. 

5. Lipari’s vituperative allegations concerning District Judge Kathryn Vratil, District 

Judge Carlos Murguia, Magistrate Judge James P. O’Hara, and the law firm of Shughart 

Thomson & Kilroy, P.C. should be stricken from the Complaint as scandalous, immaterial and 

frivolous. 

6. Defendants have filed a Memorandum in Support of this Motion and incorporate 

by reference all arguments in the Memorandum as if fully set forth herein. 

WHEREFORE, for the above-stated reasons and as more fully discussed in the 

Memorandum in Support, defendants request the following relief: 

1. All claims in Plaintiff’s Complaint be dismissed with prejudice; 

2. The Court admonish Samuel Lipari that, should he or Medical Supply bring 

another action based on the facts and transactions pled in Medical Supply I, Medical Supply II or 

this matter, Lipari and/or Medical Supply may be enjoined and a Show Cause Order issued (see 

Serrano, 2007 WL 951612 *3 (W.D. Tex., Mar. 19, 2007); see also Johnson v. Stock, 2005 WL 

1349963 *3-4 (10th Cir. 2005) (unpublished)); 

3. That, should Samuel Lipari or Medical Supply choose to file a subsequent lawsuit 

based upon the facts pled in Medical Supply I, Medical Supply II or this case, Medical Supply 

and/or Lipari first satisfy all orders and judgments previously entered awarding sanctions and 

attorneys’ fees against Medical Supply or Lipari; 
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4. That the allegations concerning District Judge Kathryn Vratil, District Judge 

Carlos Murguia, Magistrate Judge James P. O’Hara and the law firm of Shughart Thomson & 

Kilroy be stricken; 

5. For all other relief to which the Defendants are justly entitled. 

Respectfully submitted. 
 
/s/ Mark A. Olthoff  
MARK A. OLTHOFF KS Fed. #70339 
SHUGHART THOMSON & KILROY, P.C. 
1700 Twelve Wyandotte Plaza 
120 W. 12th Street 
Kansas City, Missouri  64105 
(816) 421-3355 
(816) 374-0509 (FAX) 
 
ANDREW M. DeMAREA KS #16141 
JAY E. HEIDRICK KS #20770 
SHUGHART THOMSON & KILROY, P.C. 
32 Corporate Woods, Suite 1100 
9225 Indian Creek Parkway 
Overland Park, Kansas  66210 
(913) 451-3355 
(913) 451-3361 (FAX) 
 
ATTORNEYS FOR DEFENDANTS 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that the above and foregoing was filed via electronic 
case filing this 25th day of April, 2007, with a true and correct copy being delivered via United 
States mail, postage prepaid, to: 

Mr. Samuel K. Lipari 
297 NE Bayview 
Lee’s Summit, MO  64064 
 
PLAINTIFF 
 
 

/s/ Mark A. Olthoff  
Attorney for Defendants 
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IN THE UNITED STATES COURT 
DISTRICT OF KANSAS 

 
SAMUEL K. LIPARI,     ) 
       ) 
    Plaintiff,  ) 
       ) 
 v.      ) Case No. 2:07-cv-02146-CM-DJW 
       ) 
U.S. BANCORP and     ) 
U.S. BANK NATIONAL ASSOCIATION, ) 
       ) 
    Defendants.  ) 

 

MEMORANDUM IN SUPPORT OF DEFENDANTS’ 
MOTION TO DISMISS AND STRIKE  
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I. INTRODUCTION 

The Court is all too familiar with the history of this litigation having presided over several 

previous lawsuits, each of which was based upon the same set of facts.  On or around November 12, 

2002, Medical Supply Chain, Inc. (“Medical Supply”) first filed this case in the United States 

District Court for the District of Kansas bringing federal and state law claims against these 

defendants and others.  (See Complaint in Medical Supply I, attached as Exhibit A (“Medical Supply 

I”).)  On June 16, 2003, this Court dismissed the lawsuit.  2003 WL 21479192 (D. Kan., June 16, 

2003).  Medical Supply appealed the decision to the Tenth Circuit Court of Appeals where it was 

affirmed.  112 Fed. Appx. 730 (10th Cir. 2004) (unpublished).  The Tenth Circuit also found that 

Medical Supply’s counsel had filed a frivolous appeal and remanded the matter to this Court to 

determine sanctions.  (See Order, attached as Exhibit B.) 

While this Court determined the sanctions amount in Medical Supply I, see 2005 WL 

2122675 (D. Kan., May 13, 2005), Medical Supply filed another action in the Western District of 

Missouri, again naming U.S. Bancorp and U.S. Bank National Association (U.S. Bank) as 

defendants and including the same federal and state law claims as in Medical Supply I.  (See 

Complaint in Medical Supply II, attached as Exhibit C (“Medical Supply II”).)  The Missouri court 

transferred the matter to this Court which granted defendants’ motion to dismiss and issued further 

sanctions against both Medical Supply’s former counsel and Medical Supply.  419 F. Supp.2d 1316 

(D. Kan. 2006).  Medical Supply has appealed the Medical Supply II judgment to the Tenth Circuit.  

See Docket of Tenth Circuit (Case No. 06-3331). 

Now, Mr. Lipari (instead of the apparently dissolved Medical Supply) sets forth the identical 

factual allegations for the third time under the guise of state law causes of action.  Originally filed in 

Missouri state court and removed to the Western District of Missouri, that court recently transferred 

the action here.  For the reasons that follow, the Court should dismiss this lawsuit with prejudice 
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following the precedents of Medical Supply I and Medical Supply II and, further, take such further 

actions as appropriate to curb the filing of any more lawsuits based upon these alleged facts. 

II. PLAINTIFF’S CLAIMS SHOULD BE DISMISSED 

The plaintiff’s Complaint should be dismissed with prejudice because:  (1) plaintiff does not 

have standing to maintain this action; (2) plaintiff’s claims against the defendants are barred by res 

judicata; (3) plaintiff’s Complaint fails to comply with Fed. R. Civ. P. 8; or (4) plaintiff’s Complaint 

fails to state a claim for which relief can be granted under Fed. R. Civ. P. 12(b)(6).  For any or all of 

these reasons, this Court must dismiss plaintiff’s Complaint with prejudice. 

A. Plaintiff Does Not Have Standing To Maintain This Action 

Samuel Lipari purports to bring this action alleging he is “the sole assignee of rights for the 

dissolved Missouri Corporation Medical Supply Chain, Inc. where he was the founder and Chief 

Executive Officer. . . .” See Complaint at p. 1.  The plaintiff does not explain in the Complaint how 

Medical Supply was dissolved, though he previously advised this Court that he voluntarily dissolved 

it.  (See Exhibit D.)  In any event, Lipari may not maintain this action in his personal capacity. 

Under Missouri law, a dissolved Missouri corporation continues business in the name of the 

corporation in order to wind up its business and affairs.  See R.S.Mo. §§ 351.476, 351.486.1  A sole 

shareholder is prohibited from bringing a cause of action that was held by the dissolved corporation.  

By way of example, in Hutchings v. Manchester Life and Cas. Management Corp., 896 F. Supp. 946 

(E.D. Mo. 1995), the plaintiff (sole shareholder) attempted to assert several causes of action 

belonging to a dissolved corporation.  However, because the Complaint sought relief based on the 

plaintiff’s personal capacity rather than as a trustee acting on behalf of the dissolved corporation, the 
                                                 

1 Although this matter was transferred from the Western District of Missouri, “The transfer of a case to another 
district does not alter the applicable law.  The transferee court must apply the same law applicable in the transferor 
court.”  Hill’s Pet Products, a Div. of Colgate-Palmolive Co. v. A.S.U., Inc., 808 F. Supp. 774, 776 n.3 (D. Kan. 1992).  
Missouri law is therefore applicable for the determination of this motion.  Moreover, the capacity to sue or be sued is 
determined by the law of the state of incorporation or, in the case of an individual, the state of domicile.  
Fed. R. Civ. P. 17(b).  Thus, the Missouri corporation statutes apply. 
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court dismissed the plaintiff’s Complaint in its entirety.  Id.; see also Gunter v. Bono, 914 S.W.2d 

437, 440-41 (Mo. App. E.D. 1996); Mabin Constr. Co. v. Historic Constr., Inc., 851 S.W.2d 98, 103 

(Mo. App. W.D. 1993). 

The same holds true in this matter.  The plaintiff is making claims belonging to the dissolved 

corporation, Medical Supply.  Even if he was the sole shareholder, Lipari cannot maintain this action 

in his personal capacity.  See also Tal v. Hogan, 453 F.3d 1244, 1254-55 (10th Cir. 2006), cert. 

denied 127 S. Ct. 1334 (2007) (applying Oklahoma law). 

This Court has also previously found these claims belonged to the corporation when it denied 

Lipari’s attempt to substitute himself as the plaintiff in Medical Supply II.  (See Order August 7, 

2006 attached as Exhibit E.)  In rejecting the substitution request, the Court recognized that, even 

though the corporation had been dissolved, the claims nevertheless remained with the corporation. 

Finally, Medical Supply’s prior representations to this Court and the Tenth Circuit Court of 

Appeals also compel finding that Lipari has no standing to bring this suit.  In each of the previous 

matters (which stem from the same set of facts and circumstances here), the plaintiff alleged the 

causes of action belonged to Medical Supply.  Judicial estoppel thus prevents Lipari from now 

asserting these claims in his personal capacity in contradiction to the repeated prior representations 

to this Court and the Tenth Circuit.  See Johnson v. Lindon City Corp., 405 F.3d 1065, 1069 (10th 

Cir. 2005). 

Simply put, this suit is yet another attempt to evade this Court’s earlier rulings (just as the 

Medical Supply II Complaint filed in Missouri federal court was an effort to forum shop and avoid 

the Medical Supply I result).  Mr. Lipari does not have standing in his personal capacity to bring 

Medical Supply’s claims and this Court should dismiss this action with prejudice. 

B. The Federal Rules of Civil Procedure require the plaintiff’s Complaint to be 
pled in a simple, concise and direct manner.  Even if Lipari does not lack 
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standing to sue, the Complaint violates the Federal Rules of Civil Procedure and 
should be dismissed with prejudice. 

Plaintiff’s Complaint may also be dismissed for failing to comply with Fed. R. Civ. P. 8.  

Rule 8(e)(1) states that “Each averment of a pleading shall be simple, concise, and direct.”  Here, 

plaintiff’s Complaint is 75 pages and consists of 264 paragraphs, many of which are nothing more 

than plaintiff’s ramblings.  For example, paragraphs 61 through 67 contain statements that a venture 

capital firm visited Medical Supply; that Medical Supply believed much of the assets in venture 

funds were from overvalued equities in telecom technology; that the collapse of WorldCom would 

depress these venture markets; that Medical Supply’s technology is superior to that of several other 

companies, including Cerner; and that Medical Supply would not compromise itself by being aligned 

with an existing healthcare supplier.  Paragraphs 252-57 contain citations to newspaper articles; 

testimony before the Missouri Legislature; statistics on the cost of health care; and the number 

Missouri residents without access to Medicaid.  Plaintiff’s Complaint is full of baseless conspiracy 

theories and hollow allegations that have no relation to the supposed causes of action.  Rule 8 

dismissal is appropriate here just as it was in Medical Supply II.  See Huggins v. Hilton, 180 Fed. 

Appx. 814 (10th Cir. 2006); Michaelis v. Nebraska State Bar Ass’n, 717 F.2d 437, 439 (8th Cir. 

1983). 

In Medical Supply II, this Court addressed this same issue and dismissed Medical Supply’s 

Complaint for failing to comply with Rule 8.  There, this Court stated that the Complaint “falls miles 

from Rule 8’s boundaries. . . . In sum, plaintiff’s complaint is so exceptionally verbose and cryptic 

that dismissal is appropriate.”  419 F. Supp.2d at 1331. 

The Court also denied Medical Supply’s request to amend its Complaint in Medical 

Supply II.  Given the long history of plaintiff’s pleadings in both Medical Supply I and II, 

“amendment would be futile.”  Id. at 1332.  This Court also observed that the defendants had sought 
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sanctions under Rule 11 and had given Medical Supply’s attorneys the required 21 days to amend 

the complaint pursuant to Rule 11(c)(1)(A), yet Medical Supply had failed to do so.  The Court also 

found that Medical Supply had recently changed attorneys and the new attorney had chosen not to 

amend the complaint and thus adopted it has his own.  Id.  Therefore, Medical Supply’s Complaint 

was dismissed in its entirety. 

This Court should also dismiss the current Complaint in its entirety.  Like Medical Supply II, 

Lipari’s Complaint in this matter does not contain a short, concise statement of facts and “falls miles 

from Rule 8’s boundaries.”  419 F. Supp.2d at 1331.  Mr. Lipari, through Medical Supply, has had 

countless opportunities to file pleadings but refuses to comply with Rule 8.  Therefore, this Court 

should refuse any request to amend, and dismiss this Complaint in its entirety, with prejudice, under 

Rule 8 of the Federal Rules of Civil Procedure. 

C. Even if Lipari does not lack standing, Plaintiff’s Claims and Causes of Action 
have twice been dismissed by a Court of competent jurisdiction and are 
therefore barred by the Doctrine of Res Judicata. 

Even if Lipari may file suit in his personal capacity, his causes of action are barred by res 

judicata.  Medical Supply’s earlier lawsuits in Medical Supply I and II (Exhibits  A and C)2 were 

based upon the same conduct, transaction and set of operative facts alleged here.  Because these 

lawsuits have been dismissed twice by this Court, see 2003 WL 21479192; 419 F. Supp.2d 1316, the 

causes of action against U.S. Bancorp and U.S. Bank in this suit should be dismissed by reason of 

res judicata. 

As above, Lipari alleges here that he is the assignee “of all interests and rights held 

previously by the Missouri Corporation Medical Supply Chain, Inc. . . .”  Complaint, ¶ 37.  Even if 

                                                 
2 Medical Supply also filed another suit in this Court, Medical Supply Chain, Inc. v. General Electric Co., et al., 

which was also dismissed.  Medical Supply Chain, Inc. v. General Elec. Co., 2004 WL 956100 (D. Kan., Jan. 29, 2004), 
aff’d in part, 144 Fed. Appx. 708 (10th Cir. 2005).  Many of the same allegations are included in this Complaint. 
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so, under Missouri law, “[A]n assignee acquires no greater rights than the assignor had at the time of 

the assignment.”  Citibank (South Dakota), N.A. v. Mincks, 135 S.W.3d 545, 556-557(Mo. App.  

S.D. 2004) (quoting, Carlund Corp. v. Crown Center Redevelopment, 849 S.W.2d 647, 650 (Mo. 

App. 1993)); see also Centennial State Bank v. S.E.K. Constr. Co., Inc., 518 S.W.2d 143, 147 (Mo. 

App. 1974).  As a result, Lipari must stand in Medical Supply’s shoes and can occupy no better 

position than Medical Supply would have if it sued these defendants directly.  Id.  Accordingly, 

“common law principles compel the conclusion that any defense valid against [Medical Supply] is 

valid against its assignee, [Samuel Lipari].”  Id. 

The preclusion principle of res judicata prevents “the relitigation of a claim on grounds that 

were raised or could have been raised in the prior suit.”  Lane v. Peterson, 899 F.2d 737, 741 (8th 

Cir 1990) (emphasis added), cert. denied, 498 U.S. 823 (1990).  The doctrine of res judicata bars 

relitigation of a claim if:  “(1) the prior judgment was rendered by a court of competent jurisdiction; 

(2) the prior judgment was a final judgment on the merits, and (3) the same cause of action and the 

same parties or their privies were involved in both cases.”  Id.; see also Hillary v. Trans World 

Airlines, Inc., 123 F.3d 1041, 1043 (8th Cir. 1997), cert denied, 522 U.S. 1090 (1998); Headley v. 

Bacon, 828 F.2d 1272, 1274 (8th Cir. 1987).3  When a “cause of action” or “claim” “arises out of the 

same nucleus of operative fact, or is based upon the same factual predicate, as a former action, that 

the two cases are really the same claim or cause of action for purposes of res judicata.”  Landscape 

Properties, Inc. v. Whisenhunt, 127 F.3d 678, 683 (8th Cir. 1997). 

This suit is barred by res judicata because, among the many reasons for dismissal of Medical 

Supply II, the Court found that Medical Supply’s Complaint violated Fed. R. Civ. P. 8 and was “so 

                                                 
3 Section 24 of the Restatement (Second) of Judgments also provides that :  When a valid and final judgment 

rendered in an action extinguishes the plaintiff’s claim pursuant to the rules of merger or bar[,] . . . the claim 
extinguished includes all rights of the plaintiff to remedies against the defendant with respect to all or any part of the 
transaction, or series of connected transactions, out of which the action arose.  Thus, “a claim is barred by res judicata if 
it arises out of the same nucleus of operative facts as the prior claim.”  Lane v. Peterson, supra, 899 F.2d at 742. 
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exceptionally verbose and cryptic that dismissal is appropriate.”  419 F. Supp.2d at 1331.  

Amendment was not permitted and the Complaint was dismissed in its entirety.  Id. at 1332. 

While this Court did not reach the Rule 12(b)(6) arguments for dismissal of the state law 

claims in Medical Supply II, 419 F. Supp.2d at 1330, in setting forth an alternative basis for 

dismissal under Rule 8, and denying any amendment, the Order constituted a final adjudication on 

the merits of the claims sufficient to trigger res judicata.  See Micklus v. Greer, 705 F.2d 314, 317 

n.3 (8th Cir. 1983) (noting that dismissal under Rule 8 without leave to amend is deemed dismissal 

on the merits sufficient to trigger res judicata); see also Landscape Properties, Inc. v. Whisenhunt, 

127 F.3d 678, 683 (8th Cir. 1997) (“It is well settled that denial of leave to amend constitutes res 

judicata on the merits of the claims which were the subject of the proposed amendment.”); Serrano 

v. Union Planters Bank, N.A., 2007 WL 951612 *3 (W.D. Tex., Mar. 19, 2007) (dismissing claims 

inter alia for failing to meet Rule 8 standards and res judicata where the same claims were dismissed 

in a prior lawsuit). 

Both U.S. Bancorp and U.S. Bank were defendants in Medical Supply I and II just as here.  

Medical Supply I and II were premised on the same facts and causes of action alleged by the plaintiff 

in this matter.4  While Medical Supply is not named as a party to this suit, Mr. Lipari purports to 

bring this suit based upon his privity with Medical Supply’s interest.  As stated, Lipari can have no 

greater right than that possessed by Medical Supply.  Citibank (South Dakota), N.A. v. Mincks,  135 

S.W.3d 545, 556-57 (Mo. App. S.D. 2004).  Because Medical Supply’s causes of action against both 

U.S. Bancorp and U.S. Bank would be barred by res judicata by reason of the Rule 8 dismissal in 

                                                 
4 Plaintiff’s claim for violation of trade secrets under R.S.Mo. § 417.450 specifically was included in Medical 

Supply I (Exhibit A Count VII).  This is a claim which was or could have been raised in Medical Supply II (and was 
raised in factual allegations, Exhibit C at ¶¶ 316-332, and the dismissed RICO Count XV, at ¶¶ 587-88) and therefore 
does not defeat dismissal under the doctrine of res judicata.  See Lane v. Peterson, 899 F.2d 737, 741 (8th Cir 1990). 
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Medical Supply II, Lipari has no right to maintain this action as an assignee.  This matter should be 

dismissed in its entirety with prejudice. 

D. Even if Not Barred by Lipari’s lack of standing, Rule 8 or Res Judicata, 
Plaintiff’s Claims Should Be Dismissed For Failure to State a Claim under 
Rule 12(b)(6). 

In deciding a motion to dismiss, this Court must accept the well-pled factual allegations in 

the Complaint as true and grant the plaintiff the benefit of any inferences that are reasonably 

supported by those factual allegations.  However, the “court is free to ignore legal conclusions, 

unsupported conclusions, unwarranted inferences and sweeping legal conclusions cast in the form of 

factual allegations.”  Wiles v. Capitol Indemnity Corp., 280 F.3d 868, 870 (8th Cir. 2002).  Stated 

differently, this Court need not “blindly accept the legal conclusions drawn by the pleader from the 

facts.”  Westcott v. City of Omaha, 901 F.2d 1486, 1488 (8th Cir. 1990).  Plaintiff’s allegations here 

are conclusory, invite unwarranted inferences and the various tort and common law claims asserted 

are meritless on their face, even when viewed in the light most favorable to plaintiff.  Accordingly, 

dismissal is appropriate in this case. 

1. Count I:  Damages for Breach of Contract 

Plaintiff’s breach of contract claim is without merit.  The elements of a breach of contract 

claim are:  (1) an agreement between parties capable of contracting; (2) mutual obligations arising 

thereunder with respect to a definite subject matter; (3) a valid consideration; (4) part performance 

by one party and prevention of further performance by the other; and (5) damages measured by the 

contract and resulting from its breach.  Scher v. Sindel, 837 S.W.2d 350, 354 (Mo. App. E.D. 1992). 

The basis for plaintiff’s breach of contract claim is that Lipari and Brian Kabbes of 

U.S. Bank exchanged email negotiations regarding Medical Supply’s desire for escrow services 

including that Kabbes e-mailed Lipari a contract; that Lipari and Kabbes agreed to lower the normal 

fees for escrow agent services; U.S. Bank compensation; the investment of long and short term held 
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funds; the name of the escrow agent; and payment schedule (Complaint at ¶ 201).  Plaintiff further 

alleges that defendants performed diligence to determine whether to contract with Medical Supply 

(id. at ¶ 202); and that Kabbes also requested corporate good standing documentation from Medical 

Supply which was provided (id. at ¶ 203).5 

It is hornbook law that the existence of a valid and enforceable contract is dependent upon 

agreement of the parties, or meeting of the minds, upon the terms of that contract.  Smith v. 

Hammons, 63 S.W.3d 320, 325 (Mo. App. S.D. 2002).  As the Hammons court stated: 

“Negotiations or preliminary steps towards a contract do not constitute a contract.  
The existence of a contract necessitates a ‘meeting of the minds’ which the court 
determines by looking at the intention of the parties as expressed in their words or 
acts.  Whether a contract is made and, if so, what the terms of that contract are, 
depend upon what is actually said and done and not upon the understanding or 
supposition of one of the parties.” 

Id. (quoting Gateway Exteriors, Inc. v. Suntide Homes, Inc., 882 S.W.2d 275, 279 (Mo. App. E.D. 

1994) (emphasis supplied).  At best, Medical Supply and U.S. Bank were negotiating a potential 

written contract which never came to fruition.  Obviously, had there been a meeting of the minds 

between the parties, a written contract memorializing all of these terms would have been executed.  

Plaintiff’s supposition that an oral contract was formed based on the negotiation of the terms of a 

potential written agreement is insufficient to support its claim.  Hammons, 63 S.W.3d at 325. 

No reasonable person reviewing  the facts as set forth in plaintiff’s Complaint could conclude 

that a contract was formed between Medical Supply and U.S. Bank.  Plaintiff cannot legitimately 

allege that any U.S. Bank representative, including Kabbes, stated or even implied that the escrow 

accounts had been approved by U.S. Bank.  It is clear that the changes allegedly suggested by 

Kabbes and agreed to by Medical Supply were indicative of parties negotiating a potential contract.  

                                                 
5 Defendants note that plaintiff nowhere pleads the existence of a purported contract with U.S. Bancorp.  It is 

also clear that the supposed contract is alleged to have been between U.S. Bank and Medical Supply, not 
Lipari. 
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Therefore, plaintiff’s cause of action for breach of contract fails to state a claim upon which relief 

can be granted and should be dismissed pursuant to Rule 12(b)(6). 

2. Count II:  Damages for Fraud and Deceit 

Count II of the Complaint purports to claim damages for fraud and deceit.  Plaintiff alleges 

that Brian Kabbes falsely represented that U.S. Bank would not perform escrow services to Medical 

Supply because of the “know your customer” provisions of the Patriot Act.  (Complaint ¶ 210.)  As 

support for this claim, plaintiff includes approximately ten single spaced pages of what he claims 

was a call between representatives of Medical Supply and the defendants.  (Complaint ¶¶ 214, 215.)  

Plaintiff then alleges the following in paragraph 216: 

MSCI and SAMUEL LIPARI justifiably relied upon this fraudulent 
misrepresentation to not enforce U.S. BANK’S promise with the defendants’ officer 
Brian Kabbes upon learning that U.S. BANK was not going to provide the escrow 
services.  MSCI and and (sic) SAMUEL LIPARI justifiably relied upon the 
fraudulent misrepresentation and did not seek a reversal of the decision from the 
St. Louis office of U.S. BANK’s Commercial Trust department and instead contacted 
U.S. BANCORP NA’s Andrew Cesere, to try and resolve the problem, 
unintentionally angering Lars Anderson and Susan Paine. 

Plaintiff further alleges that the defendants made the fraudulent misrepresentation with 

knowledge of its falsity or with reckless disregard as to “whether it was true or false to the point of 

not checking and realizing that the increased duties of the ‘know your customer’ for new account 

holders had not been enacted.”  (Complaint ¶ 217.) 

The elements of fraudulent misrepresentation are:  (1) a false, material representation; (2) the 

speaker’s knowledge of its falsity or his ignorance of its truth; (3) the speaker’s intent that it should 

be acted upon by the hearer in the manner reasonably contemplated; (4) the hearer’s ignorance of the 

falsity of the statement; (5) the hearer’s reliance on its truth, and the right to rely thereon; and 

(6) proximate injury.  Premium Financing Specialists, Inc. v. Hullin, 90 S.W.3d 110, 115 (Mo. App. 
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W.D. 2002).  There must be more than mere suspicion, surmise and speculation.  Blanke v. 

Hendrickson, 944 S.W.2d 943, 944 (Mo. Ct. App. 1997). 

Plaintiff’s fraud claim delineated in Count II is legally insufficient.  Assuming all facts as 

true, even if the defendants stated the “know your customers” provision of the Patriot Act was the 

reason for not providing escrow accounts, there is no allegation that this statement was made with 

the intent for Medical Supply to act upon it.  Thus, regardless if the statement is false and justifiably 

relied upon by Medical Supply (which defendants strongly deny), no reasonable person could 

interpret that the statement was made by the defendants with the intent for Medical Supply to act or 

refrain from acting in a particular manner. 

Further, plaintiff’s claim that it relied upon this statement is nonsensical.  Plaintiff asserts that 

because Medical Supply relied on the statement, Mr. Lipari did not call the St. Louis branch of 

U.S. Bank, but instead called U.S. Bancorp, which angered Lars Anderson and Susan Paine.  This 

nonsensical allegation does not show the plaintiff justifiably relied on the statement or that any 

action it took in reliance on the statement was detrimental to the plaintiff.  For these reasons, 

plaintiff’s fraud claim in Count II should be dismissed with prejudice pursuant to Rule 12(b)(6). 

3. Count III:  Misappropriation of Trade Secrets under R.S.Mo. 
§ 417.450. 

Under Missouri law, the misappropriation of trade secrets occurs when one acquires a trade 

secret through improper means such as theft or bribery; or when one discloses a trade secret  without 

consent or knew or had reason to know that the trade secret was acquired under circumstances giving 

rise to a duty to maintain its secrecy.  See H&R Block Eastern Tax Services, Inc. v. Enchura, 122 

F. Supp.2d 1067, 1074 (W.D. Mo. 2000). 

The following is a summary of the allegations plaintiff makes to support his misappropriation 

claim: 
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• On or about October 10, 2002 plaintiff gave a copy of the Medical Supply business plan 
and associate program booklets to U.S. Bank employee Douglas Lewis to apply for the 
escrow accounts Medical Supply was seeking.  (Complaint ¶ 108); 

• The business plan and associate booklets “had cover pages giving notice of restricted use 
and that Medical Supply protected the confidential business trade secret and intellectual 
property contained therein.”  (Complaint ¶ 109); 

• The letter of introduction also addressed the confidential nature of the documents 
(Complaint ¶ 110); 

• After delivery, Mr. Lipari was given a loan application and agreed to return the next day 
(Complaint ¶ 114); 

• On or about November 6, 2002, Mr. Lipari sought to retrieve the documents given to 
Mr. Lewis on October 10, 2002 (Complaint ¶ 189); 

• Upon retrieving the booklets, he noticed that the binders had been separated and copies 
or faxes had been made of the associate program and business plans as shown by “tractor 
marks” from a copy or fax machine (Complaint ¶¶ 192, 193); 

• That the defendants instructed Mr. Lewis to disassemble the documents and make copies 
in violation of the notice of limitations and disclosure (Complaint ¶ 229); 

• U.S. Bank exceeded its authorized use and copied and/or transmitted the documents to 
three U.S. Bancorp employees (Complaint ¶ 230); 

• That U.S. Bancorp, its officers, and its subsidiary “U.S. BANCORP PIPER JAFFRAY 
acquired unconsented knowledge of MSCI’s trade secrets and made use thereof 
(Complaint ¶ 232). 

Plaintiff’s cause of action for misappropriation of trade secrets fails to state a claim.  While 

plaintiff alleges that U.S. Bancorp obtained “unconsented knowledge of MSCI’s trade secrets and 

made use thereof,” it was Medical Supply and Mr. Lipari who selected U.S. Bank for the purposes of 

providing escrow services.  See Complaint ¶¶ 45, 47.  Further, the plaintiff admits in his Complaint 

that, before seeking escrow services from the defendants, plaintiff voluntarily contacted Piper Jaffray 

and submitted his idea and business plan for consideration of Medical Supply as a venture capital 

candidate.  See Complaint, ¶¶ 55-60. 
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These facts show that plaintiff’s claim for misappropriation of trade secrets cannot stand.  It 

was the plaintiff who sought out U.S. Bank; the plaintiff who submitted the alleged trade secrets to 

U.S. Bank; and the alleged trade secrets had already been divulged (by the plaintiff) to Piper Jaffray 

(U.S. Bancorp’s subsidiary at the time).  Moreover, the plaintiff fails to allege how any of the 

defendants misused the materials or how he was damaged by the misuse.  For these reasons, this 

Court must dismiss Count III of plaintiff’s Complaint with prejudice pursuant to Rule 12(b)(6). 

4. Count IV:  Damages for Breach of Fiduciary Duty 

Plaintiff generally alleges that defendants owed it a “fiduciary duty” but fails to provide any 

factual basis for this particular allegation.  A claim for breach of fiduciary duty has four elements:  

(1) the existence of a fiduciary relationship between the parties, (2) a breach of that fiduciary duty, 

(3) causation, and (4) harm.  Koger v. Hartford Life Ins. Co., 28 S.W.3d 405, 411 (Mo. Ct. App. 

2000).  A fiduciary is a person having a duty to “act primarily for the benefit of another in matters 

connected with his undertaking.”  See Restatement (Second) Agency 13 cmt. a (1957); Restatement 

(Second) of Trusts § 2 (1958).  While Missouri has not adopted a precise common-law definition, a 

“fiduciary relationship” may exist when “a special confidence [is] reposed in one who in equity and 

good conscience is bound to act in good faith, and with due regard to the interests of the one 

reposing the confidence.”  Vogel v. A.G. Edwards & Sons, Inc., 801 S.W.2d 746, 751 (Mo. Ct. App. 

1990).  Plaintiff cannot, however, unilaterally foist a fiduciary duty upon a defendant in the absence 

of some agreement or conduct by the defendants to accept such a responsibility.  Arnold v. Erkmann, 

934 S.W.2d 621, 630 (Mo. Ct. App. 1996).  Nor does a business relationship give rise to a fiduciary 

relationship.  Kratky v. Musil, 969 S.W.2d 371, 377 (Mo. Ct. App. 1998). 

No fiduciary relationship between plaintiff and defendants ever existed.  Accordingly, 

Count IV should be dismissed. 
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5. Count V:  Damages for Prima Facie Tort 

Count V of the plaintiff’s complaint should be dismissed for failure to plead the required 

elements of a prima facie tort.  Lohse v. St. Louis Children’s Hospital, Inc., 646 S.W.2d 130, 131 

(Mo. Ct. App. 1983).  The Missouri Supreme Court has held that prima facie tort is not “a 

duplicative remedy for claims that can be sounded in other traditionally recognized tort theories, or a 

catchall remedy of last resort. . . .”  Nazeri v. Missouri Valley College, 860 S.W.2d 303, 315 (Mo. 

1993).  The specific elements of a prima facie tort claim are:  (1) an intentional lawful act by the 

defendant; (2) an intent to cause injury to the plaintiff; (3) injury to the plaintiff; and (4) an absence 

of any justification or an insufficient justification for the defendant’s act.  Rice v. Hodapp, 919 

S.W.2d 240 (Mo. 1996) (en banc). 

The thrust of a prima facie tort claim is the intentional undertaking of an otherwise lawful 

act, which is done with the intent to cause injury to the plaintiff, and which is without any 

recognized justification.  Here plaintiff failed to allege action by the defendants which is lawful.  

Plaintiff does not make his claim for prima facie tort in the alternative and at no point in the 

Complaint does plaintiff allege that any of the defendants’ actions were lawful or truthful.  Further, 

plaintiff alleges no facts to support the element that there was an intent to cause injury.  Rather, 

plaintiff simply alleges that “U.S. BANK and U.S. BANCORP’s (sic) committed these lawful acts 

with intent to injure MSCI.”  (Complaint ¶ 249(2).)  While the requirements of Rule 12(b)(6) state 

that all allegations in the complaint must be accepted as true, the “court is free to ignore legal 

conclusions, unsupported conclusions, unwarranted inferences and sweeping legal conclusions cast 

in the form of factual allegations.”  Wiles v. Capitol Indemnity Corp., 280 F.3d 868, 870 (8th Cir. 

2002).  For these reasons, Count V should be dismissed with prejudice pursuant to Rule 12(b)(6). 

III. PLAINTIFF’S CLAIMS REFERENCING DISTRICT JUDGE KATHRYN VRATIL; 
DISTRICT JUDGE CARLOS MURGUIA; MAGISTRATE JUDGE JAMES P. 
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O’HARA; AND THE LAW FIRM OF SHUGHART THOMSON & KILROY SHOULD 
BE STRICKEN 

Throughout the Complaint, Lipari makes numerous scandalous comments and allegations 

directed at Judge Kathryn Vratil, Judge Carlos Murguia, Magistrate James P. O’Hara and the 

defendants’ law firm of Shughart Thomson & Kilroy.  These allegations concern the disbarment of 

Medical Supply’s former attorney and are immaterial, impertinent and scandalous within the 

meaning of Rule 12(f).  Plaintiff makes these allegations solely in an attempt to embarrass and vilify 

these Judges and the law firm engaged to represent these defendants.  These supposed “facts” are 

irrelevant and immaterial to the claims.  Fed. R. Civ. P. 12(f) provides “[u]pon motion made by a 

party before responding to a pleading . . . or upon the court’s own initiative at any time, the court 

may order stricken from any pleading any insufficient defense or any redundant, immaterial, 

impertinent, or scandalous matter.”  The court is afforded broad discretion in ruling on a motion to 

strike.  See Nationwide Ins. Co. v. Cent. Mo. Elec. Co-op., 278 F.3d 742, 748 (8th Cir. 2001) (“[A] 

district court enjoys liberal discretion under Rule 12(f).”). 

This Court should exercise its discretion and specifically strike paragraphs 24-28, 224, 225, 

and 249(e) of plaintiff’s Complaint as these allegations are immaterial to the claims, add nothing to 

the Complaint and were included solely for a malevolent purpose.  Each of these allegations is 

immaterial, impertinent and scandalous under Rule 12(f) and should therefore be stricken by this 

Court.  Young v. Dunlap, 223 F.R.D. 520, 521-22 (E.D. Mo. 2004); Fletcher v. Conoco Pipe Line 

Co., 129 F. Supp.2d 1255, 1258 (W.D. Mo. 2001).6 

                                                 
6 Defendants note that similar vitriol appeared in the Medical Supply II Complaint which has been dismissed.  

In any event, even a cursory review of the Complaint shows that the law firm and Magistrate O’Hara had no involvement 
with anything touching upon plaintiff’s supposed claims until the law firm was engaged to provide representation of 
certain defendants in the Medical Supply I case.  Magistrate O’Hara’s first involvement with Medical Supply apparently 
was with a subsequent suit that it filed.  Medical Supply Chain, Inc. v. General Electric Co., et al., Case 
No. 03-2324-CM. 
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IV. CONCLUSION 

Defendants request that the Court enter its Order granting the following relief: 

(1) All claims in Plaintiff’s Complaint be dismissed with prejudice; 

(2) The Court admonish Mr. Lipari that, should he or Medical Supply bring another 

action based on the facts and transactions pled in Medical Supply I, Medical Supply II and this 

matter, Mr. Lipari or Medical Supply may be enjoined and a Show Cause Order will be issued (see 

Serrano, 2007 WL 951612 *3 (W.D. Tex., Mar. 19, 2007); see also Johnson v. Stock, 2005 WL 

1349963 *3-4 (10th Cir. 2005) (unpublished)); 

(3) That, should Lipari or Medical Supply choose to file a subsequent lawsuit based upon 

the facts pled in Medical Supply I, Medical Supply II or this case, Medical Supply and/or Lipari first 

satisfy all orders and judgments previously entered awarding sanctions and attorneys’ fees against 

Lipari or Medical Supply; 

(4) That the allegations concerning District Judge Kathryn Vratil, District Judge Carlos 

Murguia, Magistrate Judge James P. O’Hara and the law firm of Shughart Thomson & Kilroy be 

stricken; 

(5) For all other relief to which the Defendants are justly entitled. 

Respectfully submitted, 
 
/s/ Mark A. Olthoff  
MARK A. OLTHOFF KS Fed. #70339 
SHUGHART THOMSON & KILROY, P.C. 
1700 Twelve Wyandotte Plaza 
120 W 12th Street 
Kansas City, Missouri  64105-1929 
(816) 421-3355 
(816) 374-0509 (FAX) 
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ANDREW M. DeMAREA KS #16141 
JAY E. HEIDRICK KS #20770 
SHUGHART THOMSON & KILROY, P.C. 
32 Corporate Woods, Suite 1100 
9225 Indian Creek Parkway 
Overland Park, Kansas  66210 
(913) 451-3355 
(913) 451-3361 (FAX) 
 
ATTORNEYS FOR DEFENDANTS 
U.S. BANCORP, U.S. BANK NATIONAL 
ASSOCIATION 

 

 

 

CERTIFICATE OF SERVICE 

 
I hereby certify that a copy of the above and foregoing document was filed electronically 

with the above-captioned court, with notice of case activity to be generated and sent electronically 
by the Clerk of said court (with a copy to be mailed to any individuals who do not receive electronic 
notice from the Clerk) this 25th day of April, 2007, to: 
 

Mr. Samuel K. Lipari 
297 NE Bayview 
Lee’s Summit, MO  64064 

 
 
/s/ Mark A. Olthoff  
Attorney for Defendants 
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IN THE UNITED STATES COURT 
DISTRICT OF KANSAS 

 
SAMUEL K. LIPARI,     ) 
       ) 
    Plaintiff,  ) 
       ) 
 v.      ) Case No. 2:07-cv-02146-CM-DJW 
       ) 
U.S. BANCORP and     ) 
U.S. BANK NATIONAL ASSOCIATION, ) 
       ) 
    Defendants.  ) 

 

AMENDED MEMORANDUM IN SUPPORT OF 
DEFENDANTS’ MOTION TO DISMISS AND STRIKE1 

 

                                                 
1 This content of this Amended Memorandum is the same as the original filed on April 25, 2007.  This 

Amendment only reflects that the exhibits are being filed with the brief, which were inadvertently filed separately on that 
date. 
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I. INTRODUCTION 

The Court is all too familiar with the history of this litigation having presided over several 

previous lawsuits, each of which was based upon the same set of facts.  On or around November 12, 

2002, Medical Supply Chain, Inc. (“Medical Supply”) first filed this case in the United States 

District Court for the District of Kansas bringing federal and state law claims against these 

defendants and others.  (See Complaint in Medical Supply I, attached as Exhibit A (“Medical Supply 

I”).)  On June 16, 2003, this Court dismissed the lawsuit.  2003 WL 21479192 (D. Kan., June 16, 

2003).  Medical Supply appealed the decision to the Tenth Circuit Court of Appeals where it was 

affirmed.  112 Fed. Appx. 730 (10th Cir. 2004) (unpublished).  The Tenth Circuit also found that 

Medical Supply’s counsel had filed a frivolous appeal and remanded the matter to this Court to 

determine sanctions.  (See Order, attached as Exhibit B.) 

While this Court determined the sanctions amount in Medical Supply I, see 2005 WL 

2122675 (D. Kan., May 13, 2005), Medical Supply filed another action in the Western District of 

Missouri, again naming U.S. Bancorp and U.S. Bank National Association (U.S. Bank) as 

defendants and including the same federal and state law claims as in Medical Supply I.  (See 

Complaint in Medical Supply II, attached as Exhibit C (“Medical Supply II”).)  The Missouri court 

transferred the matter to this Court which granted defendants’ motion to dismiss and issued further 

sanctions against both Medical Supply’s former counsel and Medical Supply.  419 F. Supp.2d 1316 

(D. Kan. 2006).  Medical Supply has appealed the Medical Supply II judgment to the Tenth Circuit.  

See Docket of Tenth Circuit (Case No. 06-3331). 

Now, Mr. Lipari (instead of the apparently dissolved Medical Supply) sets forth the identical 

factual allegations for the third time under the guise of state law causes of action.  Originally filed in 

Missouri state court and removed to the Western District of Missouri, that court recently transferred 

the action here.  For the reasons that follow, the Court should dismiss this lawsuit with prejudice 
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following the precedents of Medical Supply I and Medical Supply II and, further, take such further 

actions as appropriate to curb the filing of any more lawsuits based upon these alleged facts. 

II. PLAINTIFF’S CLAIMS SHOULD BE DISMISSED 

The plaintiff’s Complaint should be dismissed with prejudice because:  (1) plaintiff does not 

have standing to maintain this action; (2) plaintiff’s claims against the defendants are barred by res 

judicata; (3) plaintiff’s Complaint fails to comply with Fed. R. Civ. P. 8; or (4) plaintiff’s Complaint 

fails to state a claim for which relief can be granted under Fed. R. Civ. P. 12(b)(6).  For any or all of 

these reasons, this Court must dismiss plaintiff’s Complaint with prejudice. 

A. Plaintiff Does Not Have Standing To Maintain This Action 

Samuel Lipari purports to bring this action alleging he is “the sole assignee of rights for the 

dissolved Missouri Corporation Medical Supply Chain, Inc. where he was the founder and Chief 

Executive Officer. . . .” See Complaint at p. 1.  The plaintiff does not explain in the Complaint how 

Medical Supply was dissolved, though he previously advised this Court that he voluntarily dissolved 

it.  (See Exhibit D.)  In any event, Lipari may not maintain this action in his personal capacity. 

Under Missouri law, a dissolved Missouri corporation continues business in the name of the 

corporation in order to wind up its business and affairs.  See R.S.Mo. §§ 351.476, 351.486.2  A sole 

shareholder is prohibited from bringing a cause of action that was held by the dissolved corporation.  

By way of example, in Hutchings v. Manchester Life and Cas. Management Corp., 896 F. Supp. 946 

(E.D. Mo. 1995), the plaintiff (sole shareholder) attempted to assert several causes of action 

belonging to a dissolved corporation.  However, because the Complaint sought relief based on the 

plaintiff’s personal capacity rather than as a trustee acting on behalf of the dissolved corporation, the 
                                                 

2 Although this matter was transferred from the Western District of Missouri, “The transfer of a case to another 
district does not alter the applicable law.  The transferee court must apply the same law applicable in the transferor 
court.”  Hill’s Pet Products, a Div. of Colgate-Palmolive Co. v. A.S.U., Inc., 808 F. Supp. 774, 776 n.3 (D. Kan. 1992).  
Missouri law is therefore applicable for the determination of this motion.  Moreover, the capacity to sue or be sued is 
determined by the law of the state of incorporation or, in the case of an individual, the state of domicile.  
Fed. R. Civ. P. 17(b).  Thus, the Missouri corporation statutes apply. 
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court dismissed the plaintiff’s Complaint in its entirety.  Id.; see also Gunter v. Bono, 914 S.W.2d 

437, 440-41 (Mo. App. E.D. 1996); Mabin Constr. Co. v. Historic Constr., Inc., 851 S.W.2d 98, 103 

(Mo. App. W.D. 1993). 

The same holds true in this matter.  The plaintiff is making claims belonging to the dissolved 

corporation, Medical Supply.  Even if he was the sole shareholder, Lipari cannot maintain this action 

in his personal capacity.  See also Tal v. Hogan, 453 F.3d 1244, 1254-55 (10th Cir. 2006), cert. 

denied 127 S. Ct. 1334 (2007) (applying Oklahoma law). 

This Court has also previously found these claims belonged to the corporation when it denied 

Lipari’s attempt to substitute himself as the plaintiff in Medical Supply II.  (See Order August 7, 

2006 attached as Exhibit E.)  In rejecting the substitution request, the Court recognized that, even 

though the corporation had been dissolved, the claims nevertheless remained with the corporation. 

Finally, Medical Supply’s prior representations to this Court and the Tenth Circuit Court of 

Appeals also compel finding that Lipari has no standing to bring this suit.  In each of the previous 

matters (which stem from the same set of facts and circumstances here), the plaintiff alleged the 

causes of action belonged to Medical Supply.  Judicial estoppel thus prevents Lipari from now 

asserting these claims in his personal capacity in contradiction to the repeated prior representations 

to this Court and the Tenth Circuit.  See Johnson v. Lindon City Corp., 405 F.3d 1065, 1069 (10th 

Cir. 2005). 

Simply put, this suit is yet another attempt to evade this Court’s earlier rulings (just as the 

Medical Supply II Complaint filed in Missouri federal court was an effort to forum shop and avoid 

the Medical Supply I result).  Mr. Lipari does not have standing in his personal capacity to bring 

Medical Supply’s claims and this Court should dismiss this action with prejudice. 

B. The Federal Rules of Civil Procedure require the plaintiff’s Complaint to be 
pled in a simple, concise and direct manner.  Even if Lipari does not lack 
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standing to sue, the Complaint violates the Federal Rules of Civil Procedure and 
should be dismissed with prejudice. 

Plaintiff’s Complaint may also be dismissed for failing to comply with Fed. R. Civ. P. 8.  

Rule 8(e)(1) states that “Each averment of a pleading shall be simple, concise, and direct.”  Here, 

plaintiff’s Complaint is 75 pages and consists of 264 paragraphs, many of which are nothing more 

than plaintiff’s ramblings.  For example, paragraphs 61 through 67 contain statements that a venture 

capital firm visited Medical Supply; that Medical Supply believed much of the assets in venture 

funds were from overvalued equities in telecom technology; that the collapse of WorldCom would 

depress these venture markets; that Medical Supply’s technology is superior to that of several other 

companies, including Cerner; and that Medical Supply would not compromise itself by being aligned 

with an existing healthcare supplier.  Paragraphs 252-57 contain citations to newspaper articles; 

testimony before the Missouri Legislature; statistics on the cost of health care; and the number 

Missouri residents without access to Medicaid.  Plaintiff’s Complaint is full of baseless conspiracy 

theories and hollow allegations that have no relation to the supposed causes of action.  Rule 8 

dismissal is appropriate here just as it was in Medical Supply II.  See Huggins v. Hilton, 180 Fed. 

Appx. 814 (10th Cir. 2006); Michaelis v. Nebraska State Bar Ass’n, 717 F.2d 437, 439 (8th Cir. 

1983). 

In Medical Supply II, this Court addressed this same issue and dismissed Medical Supply’s 

Complaint for failing to comply with Rule 8.  There, this Court stated that the Complaint “falls miles 

from Rule 8’s boundaries. . . . In sum, plaintiff’s complaint is so exceptionally verbose and cryptic 

that dismissal is appropriate.”  419 F. Supp.2d at 1331. 

The Court also denied Medical Supply’s request to amend its Complaint in Medical 

Supply II.  Given the long history of plaintiff’s pleadings in both Medical Supply I and II, 

“amendment would be futile.”  Id. at 1332.  This Court also observed that the defendants had sought 
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sanctions under Rule 11 and had given Medical Supply’s attorneys the required 21 days to amend 

the complaint pursuant to Rule 11(c)(1)(A), yet Medical Supply had failed to do so.  The Court also 

found that Medical Supply had recently changed attorneys and the new attorney had chosen not to 

amend the complaint and thus adopted it has his own.  Id.  Therefore, Medical Supply’s Complaint 

was dismissed in its entirety. 

This Court should also dismiss the current Complaint in its entirety.  Like Medical Supply II, 

Lipari’s Complaint in this matter does not contain a short, concise statement of facts and “falls miles 

from Rule 8’s boundaries.”  419 F. Supp.2d at 1331.  Mr. Lipari, through Medical Supply, has had 

countless opportunities to file pleadings but refuses to comply with Rule 8.  Therefore, this Court 

should refuse any request to amend, and dismiss this Complaint in its entirety, with prejudice, under 

Rule 8 of the Federal Rules of Civil Procedure. 

C. Even if Lipari does not lack standing, Plaintiff’s Claims and Causes of Action 
have twice been dismissed by a Court of competent jurisdiction and are 
therefore barred by the Doctrine of Res Judicata. 

Even if Lipari may file suit in his personal capacity, his causes of action are barred by res 

judicata.  Medical Supply’s earlier lawsuits in Medical Supply I and II (Exhibits  A and C)3 were 

based upon the same conduct, transaction and set of operative facts alleged here.  Because these 

lawsuits have been dismissed twice by this Court, see 2003 WL 21479192; 419 F. Supp.2d 1316, the 

causes of action against U.S. Bancorp and U.S. Bank in this suit should be dismissed by reason of 

res judicata. 

As above, Lipari alleges here that he is the assignee “of all interests and rights held 

previously by the Missouri Corporation Medical Supply Chain, Inc. . . .”  Complaint, ¶ 37.  Even if 

                                                 
3 Medical Supply also filed another suit in this Court, Medical Supply Chain, Inc. v. General Electric Co., et al., 

which was also dismissed.  Medical Supply Chain, Inc. v. General Elec. Co., 2004 WL 956100 (D. Kan., Jan. 29, 2004), 
aff’d in part, 144 Fed. Appx. 708 (10th Cir. 2005).  Many of the same allegations are included in this Complaint. 
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so, under Missouri law, “[A]n assignee acquires no greater rights than the assignor had at the time of 

the assignment.”  Citibank (South Dakota), N.A. v. Mincks, 135 S.W.3d 545, 556-557(Mo. App.  

S.D. 2004) (quoting, Carlund Corp. v. Crown Center Redevelopment, 849 S.W.2d 647, 650 (Mo. 

App. 1993)); see also Centennial State Bank v. S.E.K. Constr. Co., Inc., 518 S.W.2d 143, 147 (Mo. 

App. 1974).  As a result, Lipari must stand in Medical Supply’s shoes and can occupy no better 

position than Medical Supply would have if it sued these defendants directly.  Id.  Accordingly, 

“common law principles compel the conclusion that any defense valid against [Medical Supply] is 

valid against its assignee, [Samuel Lipari].”  Id. 

The preclusion principle of res judicata prevents “the relitigation of a claim on grounds that 

were raised or could have been raised in the prior suit.”  Lane v. Peterson, 899 F.2d 737, 741 (8th 

Cir 1990) (emphasis added), cert. denied, 498 U.S. 823 (1990).  The doctrine of res judicata bars 

relitigation of a claim if:  “(1) the prior judgment was rendered by a court of competent jurisdiction; 

(2) the prior judgment was a final judgment on the merits, and (3) the same cause of action and the 

same parties or their privies were involved in both cases.”  Id.; see also Hillary v. Trans World 

Airlines, Inc., 123 F.3d 1041, 1043 (8th Cir. 1997), cert denied, 522 U.S. 1090 (1998); Headley v. 

Bacon, 828 F.2d 1272, 1274 (8th Cir. 1987).4  When a “cause of action” or “claim” “arises out of the 

same nucleus of operative fact, or is based upon the same factual predicate, as a former action, that 

the two cases are really the same claim or cause of action for purposes of res judicata.”  Landscape 

Properties, Inc. v. Whisenhunt, 127 F.3d 678, 683 (8th Cir. 1997). 

This suit is barred by res judicata because, among the many reasons for dismissal of Medical 

Supply II, the Court found that Medical Supply’s Complaint violated Fed. R. Civ. P. 8 and was “so 

                                                 
4 Section 24 of the Restatement (Second) of Judgments also provides that :  When a valid and final judgment 

rendered in an action extinguishes the plaintiff’s claim pursuant to the rules of merger or bar[,] . . . the claim 
extinguished includes all rights of the plaintiff to remedies against the defendant with respect to all or any part of the 
transaction, or series of connected transactions, out of which the action arose.  Thus, “a claim is barred by res judicata if 
it arises out of the same nucleus of operative facts as the prior claim.”  Lane v. Peterson, supra, 899 F.2d at 742. 
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exceptionally verbose and cryptic that dismissal is appropriate.”  419 F. Supp.2d at 1331.  

Amendment was not permitted and the Complaint was dismissed in its entirety.  Id. at 1332. 

While this Court did not reach the Rule 12(b)(6) arguments for dismissal of the state law 

claims in Medical Supply II, 419 F. Supp.2d at 1330, in setting forth an alternative basis for 

dismissal under Rule 8, and denying any amendment, the Order constituted a final adjudication on 

the merits of the claims sufficient to trigger res judicata.  See Micklus v. Greer, 705 F.2d 314, 317 

n.3 (8th Cir. 1983) (noting that dismissal under Rule 8 without leave to amend is deemed dismissal 

on the merits sufficient to trigger res judicata); see also Landscape Properties, Inc. v. Whisenhunt, 

127 F.3d 678, 683 (8th Cir. 1997) (“It is well settled that denial of leave to amend constitutes res 

judicata on the merits of the claims which were the subject of the proposed amendment.”); Serrano 

v. Union Planters Bank, N.A., 2007 WL 951612 *3 (W.D. Tex., Mar. 19, 2007) (dismissing claims 

inter alia for failing to meet Rule 8 standards and res judicata where the same claims were dismissed 

in a prior lawsuit). 

Both U.S. Bancorp and U.S. Bank were defendants in Medical Supply I and II just as here.  

Medical Supply I and II were premised on the same facts and causes of action alleged by the plaintiff 

in this matter.5  While Medical Supply is not named as a party to this suit, Mr. Lipari purports to 

bring this suit based upon his privity with Medical Supply’s interest.  As stated, Lipari can have no 

greater right than that possessed by Medical Supply.  Citibank (South Dakota), N.A. v. Mincks,  135 

S.W.3d 545, 556-57 (Mo. App. S.D. 2004).  Because Medical Supply’s causes of action against both 

U.S. Bancorp and U.S. Bank would be barred by res judicata by reason of the Rule 8 dismissal in 

                                                 
5 Plaintiff’s claim for violation of trade secrets under R.S.Mo. § 417.450 specifically was included in Medical 

Supply I (Exhibit A Count VII).  This is a claim which was or could have been raised in Medical Supply II (and was 
raised in factual allegations, Exhibit C at ¶¶ 316-332, and the dismissed RICO Count XV, at ¶¶ 587-88) and therefore 
does not defeat dismissal under the doctrine of res judicata.  See Lane v. Peterson, 899 F.2d 737, 741 (8th Cir 1990). 
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Medical Supply II, Lipari has no right to maintain this action as an assignee.  This matter should be 

dismissed in its entirety with prejudice. 

D. Even if Not Barred by Lipari’s lack of standing, Rule 8 or Res Judicata, 
Plaintiff’s Claims Should Be Dismissed For Failure to State a Claim under 
Rule 12(b)(6). 

In deciding a motion to dismiss, this Court must accept the well-pled factual allegations in 

the Complaint as true and grant the plaintiff the benefit of any inferences that are reasonably 

supported by those factual allegations.  However, the “court is free to ignore legal conclusions, 

unsupported conclusions, unwarranted inferences and sweeping legal conclusions cast in the form of 

factual allegations.”  Wiles v. Capitol Indemnity Corp., 280 F.3d 868, 870 (8th Cir. 2002).  Stated 

differently, this Court need not “blindly accept the legal conclusions drawn by the pleader from the 

facts.”  Westcott v. City of Omaha, 901 F.2d 1486, 1488 (8th Cir. 1990).  Plaintiff’s allegations here 

are conclusory, invite unwarranted inferences and the various tort and common law claims asserted 

are meritless on their face, even when viewed in the light most favorable to plaintiff.  Accordingly, 

dismissal is appropriate in this case. 

1. Count I:  Damages for Breach of Contract 

Plaintiff’s breach of contract claim is without merit.  The elements of a breach of contract 

claim are:  (1) an agreement between parties capable of contracting; (2) mutual obligations arising 

thereunder with respect to a definite subject matter; (3) a valid consideration; (4) part performance 

by one party and prevention of further performance by the other; and (5) damages measured by the 

contract and resulting from its breach.  Scher v. Sindel, 837 S.W.2d 350, 354 (Mo. App. E.D. 1992). 

The basis for plaintiff’s breach of contract claim is that Lipari and Brian Kabbes of 

U.S. Bank exchanged email negotiations regarding Medical Supply’s desire for escrow services 

including that Kabbes e-mailed Lipari a contract; that Lipari and Kabbes agreed to lower the normal 

fees for escrow agent services; U.S. Bank compensation; the investment of long and short term held 
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funds; the name of the escrow agent; and payment schedule (Complaint at ¶ 201).  Plaintiff further 

alleges that defendants performed diligence to determine whether to contract with Medical Supply 

(id. at ¶ 202); and that Kabbes also requested corporate good standing documentation from Medical 

Supply which was provided (id. at ¶ 203).6 

It is hornbook law that the existence of a valid and enforceable contract is dependent upon 

agreement of the parties, or meeting of the minds, upon the terms of that contract.  Smith v. 

Hammons, 63 S.W.3d 320, 325 (Mo. App. S.D. 2002).  As the Hammons court stated: 

“Negotiations or preliminary steps towards a contract do not constitute a contract.  
The existence of a contract necessitates a ‘meeting of the minds’ which the court 
determines by looking at the intention of the parties as expressed in their words or 
acts.  Whether a contract is made and, if so, what the terms of that contract are, 
depend upon what is actually said and done and not upon the understanding or 
supposition of one of the parties.” 

Id. (quoting Gateway Exteriors, Inc. v. Suntide Homes, Inc., 882 S.W.2d 275, 279 (Mo. App. E.D. 

1994) (emphasis supplied).  At best, Medical Supply and U.S. Bank were negotiating a potential 

written contract which never came to fruition.  Obviously, had there been a meeting of the minds 

between the parties, a written contract memorializing all of these terms would have been executed.  

Plaintiff’s supposition that an oral contract was formed based on the negotiation of the terms of a 

potential written agreement is insufficient to support its claim.  Hammons, 63 S.W.3d at 325. 

No reasonable person reviewing  the facts as set forth in plaintiff’s Complaint could conclude 

that a contract was formed between Medical Supply and U.S. Bank.  Plaintiff cannot legitimately 

allege that any U.S. Bank representative, including Kabbes, stated or even implied that the escrow 

accounts had been approved by U.S. Bank.  It is clear that the changes allegedly suggested by 

Kabbes and agreed to by Medical Supply were indicative of parties negotiating a potential contract.  

                                                 
6 Defendants note that plaintiff nowhere pleads the existence of a purported contract with U.S. Bancorp.  It is 

also clear that the supposed contract is alleged to have been between U.S. Bank and Medical Supply, not 
Lipari. 
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Therefore, plaintiff’s cause of action for breach of contract fails to state a claim upon which relief 

can be granted and should be dismissed pursuant to Rule 12(b)(6). 

2. Count II:  Damages for Fraud and Deceit 

Count II of the Complaint purports to claim damages for fraud and deceit.  Plaintiff alleges 

that Brian Kabbes falsely represented that U.S. Bank would not perform escrow services to Medical 

Supply because of the “know your customer” provisions of the Patriot Act.  (Complaint ¶ 210.)  As 

support for this claim, plaintiff includes approximately ten single spaced pages of what he claims 

was a call between representatives of Medical Supply and the defendants.  (Complaint ¶¶ 214, 215.)  

Plaintiff then alleges the following in paragraph 216: 

MSCI and SAMUEL LIPARI justifiably relied upon this fraudulent 
misrepresentation to not enforce U.S. BANK’S promise with the defendants’ officer 
Brian Kabbes upon learning that U.S. BANK was not going to provide the escrow 
services.  MSCI and and (sic) SAMUEL LIPARI justifiably relied upon the 
fraudulent misrepresentation and did not seek a reversal of the decision from the 
St. Louis office of U.S. BANK’s Commercial Trust department and instead contacted 
U.S. BANCORP NA’s Andrew Cesere, to try and resolve the problem, 
unintentionally angering Lars Anderson and Susan Paine. 

Plaintiff further alleges that the defendants made the fraudulent misrepresentation with 

knowledge of its falsity or with reckless disregard as to “whether it was true or false to the point of 

not checking and realizing that the increased duties of the ‘know your customer’ for new account 

holders had not been enacted.”  (Complaint ¶ 217.) 

The elements of fraudulent misrepresentation are:  (1) a false, material representation; (2) the 

speaker’s knowledge of its falsity or his ignorance of its truth; (3) the speaker’s intent that it should 

be acted upon by the hearer in the manner reasonably contemplated; (4) the hearer’s ignorance of the 

falsity of the statement; (5) the hearer’s reliance on its truth, and the right to rely thereon; and 

(6) proximate injury.  Premium Financing Specialists, Inc. v. Hullin, 90 S.W.3d 110, 115 (Mo. App. 
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W.D. 2002).  There must be more than mere suspicion, surmise and speculation.  Blanke v. 

Hendrickson, 944 S.W.2d 943, 944 (Mo. Ct. App. 1997). 

Plaintiff’s fraud claim delineated in Count II is legally insufficient.  Assuming all facts as 

true, even if the defendants stated the “know your customers” provision of the Patriot Act was the 

reason for not providing escrow accounts, there is no allegation that this statement was made with 

the intent for Medical Supply to act upon it.  Thus, regardless if the statement is false and justifiably 

relied upon by Medical Supply (which defendants strongly deny), no reasonable person could 

interpret that the statement was made by the defendants with the intent for Medical Supply to act or 

refrain from acting in a particular manner. 

Further, plaintiff’s claim that it relied upon this statement is nonsensical.  Plaintiff asserts that 

because Medical Supply relied on the statement, Mr. Lipari did not call the St. Louis branch of 

U.S. Bank, but instead called U.S. Bancorp, which angered Lars Anderson and Susan Paine.  This 

nonsensical allegation does not show the plaintiff justifiably relied on the statement or that any 

action it took in reliance on the statement was detrimental to the plaintiff.  For these reasons, 

plaintiff’s fraud claim in Count II should be dismissed with prejudice pursuant to Rule 12(b)(6). 

3. Count III:  Misappropriation of Trade Secrets under R.S.Mo. 
§ 417.450. 

Under Missouri law, the misappropriation of trade secrets occurs when one acquires a trade 

secret through improper means such as theft or bribery; or when one discloses a trade secret  without 

consent or knew or had reason to know that the trade secret was acquired under circumstances giving 

rise to a duty to maintain its secrecy.  See H&R Block Eastern Tax Services, Inc. v. Enchura, 122 

F. Supp.2d 1067, 1074 (W.D. Mo. 2000). 

The following is a summary of the allegations plaintiff makes to support his misappropriation 

claim: 
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• On or about October 10, 2002 plaintiff gave a copy of the Medical Supply business plan 
and associate program booklets to U.S. Bank employee Douglas Lewis to apply for the 
escrow accounts Medical Supply was seeking.  (Complaint ¶ 108); 

• The business plan and associate booklets “had cover pages giving notice of restricted use 
and that Medical Supply protected the confidential business trade secret and intellectual 
property contained therein.”  (Complaint ¶ 109); 

• The letter of introduction also addressed the confidential nature of the documents 
(Complaint ¶ 110); 

• After delivery, Mr. Lipari was given a loan application and agreed to return the next day 
(Complaint ¶ 114); 

• On or about November 6, 2002, Mr. Lipari sought to retrieve the documents given to 
Mr. Lewis on October 10, 2002 (Complaint ¶ 189); 

• Upon retrieving the booklets, he noticed that the binders had been separated and copies 
or faxes had been made of the associate program and business plans as shown by “tractor 
marks” from a copy or fax machine (Complaint ¶¶ 192, 193); 

• That the defendants instructed Mr. Lewis to disassemble the documents and make copies 
in violation of the notice of limitations and disclosure (Complaint ¶ 229); 

• U.S. Bank exceeded its authorized use and copied and/or transmitted the documents to 
three U.S. Bancorp employees (Complaint ¶ 230); 

• That U.S. Bancorp, its officers, and its subsidiary “U.S. BANCORP PIPER JAFFRAY 
acquired unconsented knowledge of MSCI’s trade secrets and made use thereof 
(Complaint ¶ 232). 

Plaintiff’s cause of action for misappropriation of trade secrets fails to state a claim.  While 

plaintiff alleges that U.S. Bancorp obtained “unconsented knowledge of MSCI’s trade secrets and 

made use thereof,” it was Medical Supply and Mr. Lipari who selected U.S. Bank for the purposes of 

providing escrow services.  See Complaint ¶¶ 45, 47.  Further, the plaintiff admits in his Complaint 

that, before seeking escrow services from the defendants, plaintiff voluntarily contacted Piper Jaffray 

and submitted his idea and business plan for consideration of Medical Supply as a venture capital 

candidate.  See Complaint, ¶¶ 55-60. 
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These facts show that plaintiff’s claim for misappropriation of trade secrets cannot stand.  It 

was the plaintiff who sought out U.S. Bank; the plaintiff who submitted the alleged trade secrets to 

U.S. Bank; and the alleged trade secrets had already been divulged (by the plaintiff) to Piper Jaffray 

(U.S. Bancorp’s subsidiary at the time).  Moreover, the plaintiff fails to allege how any of the 

defendants misused the materials or how he was damaged by the misuse.  For these reasons, this 

Court must dismiss Count III of plaintiff’s Complaint with prejudice pursuant to Rule 12(b)(6). 

4. Count IV:  Damages for Breach of Fiduciary Duty 

Plaintiff generally alleges that defendants owed it a “fiduciary duty” but fails to provide any 

factual basis for this particular allegation.  A claim for breach of fiduciary duty has four elements:  

(1) the existence of a fiduciary relationship between the parties, (2) a breach of that fiduciary duty, 

(3) causation, and (4) harm.  Koger v. Hartford Life Ins. Co., 28 S.W.3d 405, 411 (Mo. Ct. App. 

2000).  A fiduciary is a person having a duty to “act primarily for the benefit of another in matters 

connected with his undertaking.”  See Restatement (Second) Agency 13 cmt. a (1957); Restatement 

(Second) of Trusts § 2 (1958).  While Missouri has not adopted a precise common-law definition, a 

“fiduciary relationship” may exist when “a special confidence [is] reposed in one who in equity and 

good conscience is bound to act in good faith, and with due regard to the interests of the one 

reposing the confidence.”  Vogel v. A.G. Edwards & Sons, Inc., 801 S.W.2d 746, 751 (Mo. Ct. App. 

1990).  Plaintiff cannot, however, unilaterally foist a fiduciary duty upon a defendant in the absence 

of some agreement or conduct by the defendants to accept such a responsibility.  Arnold v. Erkmann, 

934 S.W.2d 621, 630 (Mo. Ct. App. 1996).  Nor does a business relationship give rise to a fiduciary 

relationship.  Kratky v. Musil, 969 S.W.2d 371, 377 (Mo. Ct. App. 1998). 

No fiduciary relationship between plaintiff and defendants ever existed.  Accordingly, 

Count IV should be dismissed. 
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5. Count V:  Damages for Prima Facie Tort 

Count V of the plaintiff’s complaint should be dismissed for failure to plead the required 

elements of a prima facie tort.  Lohse v. St. Louis Children’s Hospital, Inc., 646 S.W.2d 130, 131 

(Mo. Ct. App. 1983).  The Missouri Supreme Court has held that prima facie tort is not “a 

duplicative remedy for claims that can be sounded in other traditionally recognized tort theories, or a 

catchall remedy of last resort. . . .”  Nazeri v. Missouri Valley College, 860 S.W.2d 303, 315 (Mo. 

1993).  The specific elements of a prima facie tort claim are:  (1) an intentional lawful act by the 

defendant; (2) an intent to cause injury to the plaintiff; (3) injury to the plaintiff; and (4) an absence 

of any justification or an insufficient justification for the defendant’s act.  Rice v. Hodapp, 919 

S.W.2d 240 (Mo. 1996) (en banc). 

The thrust of a prima facie tort claim is the intentional undertaking of an otherwise lawful 

act, which is done with the intent to cause injury to the plaintiff, and which is without any 

recognized justification.  Here plaintiff failed to allege action by the defendants which is lawful.  

Plaintiff does not make his claim for prima facie tort in the alternative and at no point in the 

Complaint does plaintiff allege that any of the defendants’ actions were lawful or truthful.  Further, 

plaintiff alleges no facts to support the element that there was an intent to cause injury.  Rather, 

plaintiff simply alleges that “U.S. BANK and U.S. BANCORP’s (sic) committed these lawful acts 

with intent to injure MSCI.”  (Complaint ¶ 249(2).)  While the requirements of Rule 12(b)(6) state 

that all allegations in the complaint must be accepted as true, the “court is free to ignore legal 

conclusions, unsupported conclusions, unwarranted inferences and sweeping legal conclusions cast 

in the form of factual allegations.”  Wiles v. Capitol Indemnity Corp., 280 F.3d 868, 870 (8th Cir. 

2002).  For these reasons, Count V should be dismissed with prejudice pursuant to Rule 12(b)(6). 

III. PLAINTIFF’S CLAIMS REFERENCING DISTRICT JUDGE KATHRYN VRATIL; 
DISTRICT JUDGE CARLOS MURGUIA; MAGISTRATE JUDGE JAMES P. 
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O’HARA; AND THE LAW FIRM OF SHUGHART THOMSON & KILROY SHOULD 
BE STRICKEN 

Throughout the Complaint, Lipari makes numerous scandalous comments and allegations 

directed at Judge Kathryn Vratil, Judge Carlos Murguia, Magistrate James P. O’Hara and the 

defendants’ law firm of Shughart Thomson & Kilroy.  These allegations concern the disbarment of 

Medical Supply’s former attorney and are immaterial, impertinent and scandalous within the 

meaning of Rule 12(f).  Plaintiff makes these allegations solely in an attempt to embarrass and vilify 

these Judges and the law firm engaged to represent these defendants.  These supposed “facts” are 

irrelevant and immaterial to the claims.  Fed. R. Civ. P. 12(f) provides “[u]pon motion made by a 

party before responding to a pleading . . . or upon the court’s own initiative at any time, the court 

may order stricken from any pleading any insufficient defense or any redundant, immaterial, 

impertinent, or scandalous matter.”  The court is afforded broad discretion in ruling on a motion to 

strike.  See Nationwide Ins. Co. v. Cent. Mo. Elec. Co-op., 278 F.3d 742, 748 (8th Cir. 2001) (“[A] 

district court enjoys liberal discretion under Rule 12(f).”). 

This Court should exercise its discretion and specifically strike paragraphs 24-28, 224, 225, 

and 249(e) of plaintiff’s Complaint as these allegations are immaterial to the claims, add nothing to 

the Complaint and were included solely for a malevolent purpose.  Each of these allegations is 

immaterial, impertinent and scandalous under Rule 12(f) and should therefore be stricken by this 

Court.  Young v. Dunlap, 223 F.R.D. 520, 521-22 (E.D. Mo. 2004); Fletcher v. Conoco Pipe Line 

Co., 129 F. Supp.2d 1255, 1258 (W.D. Mo. 2001).7 

                                                 
7 Defendants note that similar vitriol appeared in the Medical Supply II Complaint which has been dismissed.  

In any event, even a cursory review of the Complaint shows that the law firm and Magistrate O’Hara had no involvement 
with anything touching upon plaintiff’s supposed claims until the law firm was engaged to provide representation of 
certain defendants in the Medical Supply I case.  Magistrate O’Hara’s first involvement with Medical Supply apparently 
was with a subsequent suit that it filed.  Medical Supply Chain, Inc. v. General Electric Co., et al., Case 
No. 03-2324-CM. 
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IV. CONCLUSION 

Defendants request that the Court enter its Order granting the following relief: 

(1) All claims in Plaintiff’s Complaint be dismissed with prejudice; 

(2) The Court admonish Mr. Lipari that, should he or Medical Supply bring another 

action based on the facts and transactions pled in Medical Supply I, Medical Supply II and this 

matter, Mr. Lipari or Medical Supply may be enjoined and a Show Cause Order will be issued (see 

Serrano, 2007 WL 951612 *3 (W.D. Tex., Mar. 19, 2007); see also Johnson v. Stock, 2005 WL 

1349963 *3-4 (10th Cir. 2005) (unpublished)); 

(3) That, should Lipari or Medical Supply choose to file a subsequent lawsuit based upon 

the facts pled in Medical Supply I, Medical Supply II or this case, Medical Supply and/or Lipari first 

satisfy all orders and judgments previously entered awarding sanctions and attorneys’ fees against 

Lipari or Medical Supply; 

(4) That the allegations concerning District Judge Kathryn Vratil, District Judge Carlos 

Murguia, Magistrate Judge James P. O’Hara and the law firm of Shughart Thomson & Kilroy be 

stricken; 

(5) For all other relief to which the Defendants are justly entitled. 

Respectfully submitted, 
 
/s/ Mark A. Olthoff  
MARK A. OLTHOFF KS Fed. #70339 
SHUGHART THOMSON & KILROY, P.C. 
1700 Twelve Wyandotte Plaza 
120 W 12th Street 
Kansas City, Missouri  64105-1929 
(816) 421-3355 
(816) 374-0509 (FAX) 
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ANDREW M. DeMAREA KS #16141 
JAY E. HEIDRICK KS #20770 
SHUGHART THOMSON & KILROY, P.C. 
32 Corporate Woods, Suite 1100 
9225 Indian Creek Parkway 
Overland Park, Kansas  66210 
(913) 451-3355 
(913) 451-3361 (FAX) 
 
ATTORNEYS FOR DEFENDANTS 
U.S. BANCORP, U.S. BANK NATIONAL 
ASSOCIATION 

 

 

 

CERTIFICATE OF SERVICE 

 
I hereby certify that a copy of the above and foregoing document was filed electronically 

with the above-captioned court, with notice of case activity to be generated and sent electronically 
by the Clerk of said court (with a copy to be mailed to any individuals who do not receive electronic 
notice from the Clerk) this 25th day of April, 2007, to: 
 

Mr. Samuel K. Lipari 
297 NE Bayview 
Lee’s Summit, MO  64064 

 
 
/s/ Mark A. Olthoff  
Attorney for Defendants 
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